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rough ereat haſte. (the common $ oiler of mg 
ſcrious Labours, Hillary Ferme being halfe 
ere this Booke could come forth) the word Non,in 
45- page, and 15. line, of all the Bogkes of the firſt: 
preſsion was left out; which altered the Senter 
cleane contrary Setice :T herefore, in thoſe firſtin 
ted Bookes, for Qnod logo noncreds, reade god no 


nn credo, according to the correRion of that 
thele Bookes of theft ſecond Impreſsion, 


othelouin 
eaders. 


Efore I pre- 


f umed £O ſpeake 
in the Eſche- 
quer Chamber:- 


in R. (. Caſe 

= C which 1s now 

mmonly cal lled; the Caſe of 
zati, ): 1conſidered mine 
and infirmities; and how 


| 


F 


_ 7 _ _ 


To the Readers. 


a ” - 


ſuch Legall Exerciſes.” 1-might 
hereupon haue ;uſtly. challens 
'gedthe priuiledge offilence:By 


&: 


. 5 
. 


reater and welghtier Reaſongl 


ouer- ruled mee; and enforced 


S 


3 


meeto waiue the benefit of tha# 
priuiledge: For, looking into the 
nature of the Queſtion then in} 
hand, and.examining the Cu# 
cumſtaunces, | found the Cal 
to bee rare , andthe Matter 
great import and conſequence 
as being a ſpeciall and princip 
part of the bleſſed and haj 
nion of great Britaine.- 
1 heardmany learned andiw 
dicious Arguments , 1 
the reuerend ludges : 


ding that they did not. 


1 


| 


0 B95 


4 


—_ 


and 


4 
- 


re in Opinion '(thought! 
mber was $ indeede ſo few; of 


Loutle not make'a- plurall 

Imber) and tharſome things 
re by them omitted ;/-whic 
1ed to'mee to be both per- 
ntto-the Matter, and nece/(- 


Fl 


to bee kno ne, and more 


dper and fir to bee ſpoken by 


428 


, reſpecting the place Thonld, 


in by chem, that did wh oly 


. 


kde themſelues to the forme 
d rule oflegall 2 rgumentand 
Iſcourſe <0] chought. that] 
Ide not , in duetie; ſit as a 
be and-idle Hearer' onelie: 


Cauſe:bein og indicially de 
ding in the high Court © 


. Silas 
= 


—_ 


W . 


Chancerie ,, where | was to nadp 
of it accordingto La 
ing the rule of mine own 
cience,and the-meaſure of 
owne vnderſtanding, | and ng 
to bee ſwayed vvith thewveig 
of other mens opinions.” _ 
[ conſideredalſo,thataltho 
Silentij tutum premium 15 C 
true in humane policte , 


ſometime, there is Grimen 
centie; and therefore the 

phet{aid;Vz mihi quiatacus.” 

bus niedts in veritatem peccatur :\ 

Veritatem pra timore tacends': 


% 


Ueritatem in mendatium 


exculed mee 
T CO Id nor hauee Ee Cape 


iS Arguments, an 
pmplicita ; Lhould: hang 


rear a 


Þ * 


—____— —_— 
the cauſes that 1n 
eake'in this rare 


caule an theforce of 


f 


ch A RS rang 4s 


2p” 


ec, 


ued mee to ſpeake that which 
did ſpeake , without 'reſpe 
pleaſingordiſpleaſing'any. A 


VR EAA DIS WO 


{o, hauing the warrant of aſin- 
cere conſcience, which 1is-trul 
ſaid to be, veluti Comes, «Veſtn, 
79 Index attionum , | haue 


_ RCIEH br AASA ATE SY IEP RL UIIEY oo Arby IIA IST Str EAR eres OY oe 4 AY” hee _ by 
) © 68 RAPED yp adr; 


1n the 
Chancerte tudged and-decre 
the Caſe for R: C. Andthelike 
ludgement is allo giuen-byt 
Indges of the Kings Bench, 1 
the Afsiſe depending -in-- tha 
Court. Thedecree and 1ud 
ment being thus paſſed, | djui 
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| auebinputin rag diſper 
ſed into many hands, and ſome | 
offred to the-Preſle.. Time Kings | 
ME hauing knowledge there- 
of, miſliked it, & thereupon co- 
anded) me:to deltuer:tohinvm 
writing, the whole'diſcourſe of | 
that which 1 ſaid inthat Cauſe. | 
| Thus.lwaspurito ant VREXPE= | 
ted new labour;;toreuew'my. | 
ſcribled & chenksd apers. Out of 
which (according to the:charge 
1mpoſed vpon me)l gathered all 
which 1 bad beforeipoken, & ſo} 
ſetitdownefathfull y.& plainly; 
and-(asneare as | could Yi inche 
ſame words | yttered it:it pleaſed | 
his ſacred: M* totake ſomeview | 


of1 it,.& taking oecaſi on thereby, 


5. chiefe Juſtice ofthe c 


- T 
- 


lace, for the ſummary rep 


ad publiſhed of the Lud Jes 


bs 4 


onments, he gaue mee1n char 
tocaulſe this tobe likevviſe put 
Print, topreuent the Printing o 
ſuch miſtaken and wvnperteq 
reports of it, as wverc-alrcadie 


a 


ſcattered abroad. 

Whatlſoeuer its, 1tvvasfi 
conceiued: & ſpoke out of col 
ſcience & duty: andis now pu 


liſhed in humble obedience t 


my moſt 'gractous SOUCeralg 


has. 


ys 


uourable interpretation. 
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toyourgood acceptance and 


= PT Sa.C Vos 

% VS ODOT. \ & 
FRG 1s # s # 

- 
z 

L 


, "Ti d 
p TY” - 4 
TIT T9 9H LHUITTETY TT. 
- « = 


FY Lords,mine-age; 


- 


 /mineinfirmitiey andan- 
diſpofition of health, 

& my decaic and. weake= 
)) nefle 'of memorie; .and 
& 'Deſuerudo, andlong dif- | 


continuance fromthis maner of Lega | ex= 


erciſe (abouefoureteene:yeeres): haue be- | 


ſhould | 


—_— 


$0 wade eager wan wag. + + 


WT ae 


_” 


|-- 1 feare therefore , thatic will. 


0fÞ-nati. 


un 2 £5 


þ- 


ed preſumption (if notworle ) that ad; 
| uenture to ſpeake heerein at all; ſpeciall 
after ſo many learned and iudicious Ar-| 
| guments of ſo many graue, learned, and 
 reuerend Indges. £5 > 
To fay the ſame that hath beene faied,] 
muſt needes be ynpleaſaunt, weariſome, | 
and loathſome to thehearers;,andnotto 
fay the ſame, isto ſpeake Ittle ro the pur-| 
ole : for, what more can bee faied than 
1 athb eene " ODS _ en A 
Yet , for that the Caſe is dependin 
inChaicerie, and adiourned hither for d 
ficultie in Law, 8&thereI muſt giue iudg; 
ment according tothe Law, Whetherthe 
Complainant bee inhabled, by Lawe, to 
maintaine his ſuit in that Court, ornot : 1 
holdeit morefitting to deliner the reaſons 
of . my wudgement heere.,, where other 
haue becne heard, than there, before ia 
2-whichhaue:not he 
beeneſo tearnedlyar 
ly debated heere, 


Poſtnati. 
| And darts the Caſe ſtandin ths, 
[1 will fpeake what Ithinke ::And- 7 muſt 
| ſay as one ofthe grane Tudges faied, Ican 
| tell no newes ; But ſome old things which 
| Lhaue read and obſerued, Iwill remem- 
| ber; bur. can cordiuane; or propheſic 

de futuris , 1 COT IT Mo £4 Teluerton | 
did. (|ic" 4% 954] 
| Iamfree,and libertie Nullius addiftus | 
| zwrare in Terba Mapatri, and there for el 
| will fpeake ingenuouſly and freely. 
| Inthearguing ofthis Caſe,ſoine ings 
{ which are _—_ weight with mee, hage 
| (in mine opinion) beene paſſed ouer td 
lightly ; and ſome other thinges- which 
| ſeeme to me but light, haue beene oner- 
| weighed,asLthinke. - 
| Halfe an howerstime longer ti 
{I meane not to ſtrive for, and thereforel 
| will preſume on yours paticnce,and aflame 
to my ſelfe ſuch conuentent; time as; 0- | 
thers haue done : And yert will husband | 


time as well asI.can. - -..” 


- I willnotbe ahaſhel, to P nl a my 


— 


weake 


tl 


—————— 


weake memory with helpe of ſo 
ledpapers, as others haue done : forl 
compr-it a point of wiſedome to to 
wiſe mens Examples. 
' Other Exordium, Inſfinuation,Proteſta- 
tion, or Preface for the Matter it ſelfe , ei-| 
er to prepare attentive and- beneuolent| 
auditors, or to ſtirre oftence or muſhikea-| 
gainſt cither partic, I meane nottovle'; it 
is fit for Oratours , I neuer profeſſed the 
Art, Thad neuer skill in it; And itis'not 
Decorumfor Iudges , that ought to reſpe&| 


; 
"oo : 
- 466 IAA nf 


the Matter, and not the humours of 

| Hearers. S451 £10006 
The Exordium the Ciuilizns vie in th 

Sentences[I like well ; In Dei nomine 

& Deo primitus inuocato ; other Exord! 

care not for. 


zU k 


© Caſe now depending in Chaunc 
1s adiourned hitheris thus. 
© Robert Caluine,ſonne and heire appa 
of Tames L.Caluine of Coleroſſe inthe te 
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| of Scotland, an Infant of three'yeares of 
| age, borne in the faied Realme' of Scot- 
| lahd , maketh title by his Billto a Meſſu- 
| ageand Garden with thappurtenaunces in | 
| the pariſh of Saint Buttolph withour Bi- 
| ſhops-gate in the citie of Londoy:and com- | 
| plaineth againſt Tohn Bingley, and Richard 
| Griffin, for detaining the Euidences con- | 
| cerning the ſame Meſſuage and Lands,and 
| taking the profits thereof. -* 
The Defendants plcade, that the Plain- 
tife isan Alien, and that in the third yeere | 
| of his Maieſties raigne of England, andin 
| the nine and thirtieth yere of his Maieſttes | 
raigne-of Scotland, hee was borne in the 
| Realme of Scorland, within the ligeance of 
his faid Maieſtie, of his Realme of Scotland, 
and out of theligeance of our foueraigne 
| Lord the King ofhis Realme of England. 
| And the Defendants fay further, That 
at the time of the birth of the Complai- 
| nant, and long before , and euerfithence; 
the faied Kingdomeof Scotland was, and 
| ſtill is, ruledand goucrned by theproper | 


— 


Dg::: Lawes 


Lad Ld 


CO. Er EI 


Lawes and Statutes of 

of Scotland, and not by the 

rutes of this Realme of England.And t. 
fore the Defendants demaund-iudgemen 
Whether the Complainant ought to bee 
anſwered to his faid Bill, or ſhall be recet 
ued to proſecute the ſaid ſuite agaivlt the 
Defendants, being for , and concernmg 
the title of Inheritance, and euidence toy- 
ching the ſame, 


of 


f {i 
* g- 4 


A 


Heereupon the Complainant ha de- 


murred in Law. 


o 
- 


This 1s the ſpeciall Caſe now depens 

dinginthe Chancerie ; in which, and tot 
ung all like Caſes in genera]l , mine opr 

mon is, and ſincc the queſtion was 

mooued hath beene., That theſe P 

are not Alzexs tothe King,nor to his Kwng- 

dome of England, butby their Birth-rig 

are liege ſubie&s to the King ; and caps 

of eſtates of Inheritance, and freehc 

Landes in England : and may haue and 
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Polt-nati. 
maintaine'as wel Reall as PerſonallaQions 
for the ſame. And thattherefore'the now 
Complainant Robert Caluine ought to bee 
anſwered. 4 1102s} 


> 


This opinion I did firſt concetue vpon 
thoſe rules and reaſons in Lawe(aswellthe 
Common Law of England,as the Ciuile law) 
which heereafter 'in the' courſe of my | 
Speech I will remember. - And inthis 0- 
pinion I haue beene fince' confirmed by 
many great and weightyreafons.” 

Firſt , inthe Statute made in the firſt | Theprocee- | 
yeare of his Maieſties raigne of Enpland, | nerill Cate of 
authorizing” the Treatie betweene the promos | 
Commilsioners for both the Kingdomes, | 927-1993 | 

tis ſaid ( as Tuſtice Warburton noted well) 
That both the famons & ancient Realmes 
of England and Scotland, are:nowvynned 
in allegeance- and loyal} ſubie&ionin his 
royall perſon, to his Mateſtie, and hispo- | 
ſteritie foriener->! 124514 22h 2 9HDLS | 

Heere wee haue the! Indgement of the 
Parliament, that theres a Vnine in allege» 


—_— : wt , FI Pl LS w- 7 


Lad 
—_ —_— 


ance 


y—_— 


. 
— — 
. 


ance to one Royall perſon ; And therefore 
[ ſee not how: wee may out of imaginarie} 
cancelpts , and by ſubtile- ciſtinctio | 
{traine our wittes to frame ſeuerallallege| 
ances to-one and the ſame Royall perſon, 
contrary to ſo plaine a declaration made| 
by Parliament. 


The Procla« Next followeth his Maieſties Pro 
1&0. | mation 20. Octobris 1604.: by which. hee 
46.1% | aſſumed to himſelfe the Nameand Stile of 
King of great Britaine: In which-Proclame 
tion , among many other weighty reaſons,| 
this is added for one, We haue receinedfron 
thoſe that be skilful inthe Lawes of the Lan 
That immediatly vpon our ſucceſiion,diuerſe | 
our auncient Lawes of this Realme are 1pl0 
fatto expired ; as namely, that of Eſcuagd, 
and of the naturalization of the Subietts. Th} 
was not done fodainely, nor lighely. ; but 
vpon graueand ſerious deliberation; and 
aduiſe : And therefore ſeemeth to meeto 
be amatter ofgreatimportaunce , andnot 


to be lightly regarded, 


Commilſsioners beganne their Treatie. Of 
| the graue {and iudicious Courſe» which 
| they held, in debating' of the Matterthen 


""Y 


| propounded; I will forbeare to-ſpeake: 
Haphr tan arthur dngacmn-ne4 


the Realmes, borne ſfincethe deceaſe of E- | 
| memory, and alltharſhalbeborneheroat# | 
and his royall Progeny, are by'the com- 


beforever, inhabled:toobraine;ſucceede, 
inherite,and 


=. | ER,” | _ © "M q | 
in the Kingdome where theywerehorne,” 


> 9s ppp eng 


But for-this point of Naturalization-now 
was thus: (ut Do6 ty vi 336 51} 
That'it ſhall bee propounded to both 
the Parliaments at the next Seſsions, that | 
an At be'imade” containing; a declaration, | 
as followethz Thatal}the Subie&ts of both | 
lzabeththelate-Qu. 'of Bneland oflappie | 
ter vnder'the obedience of his Maieſtic; 


mon Lawes.of bot-the' Realmes,and ſhall 


= bs _ — == cen 


G This 


nue yncill 6, 
Decerhb,s, - 
Jacobi, 


The refoluths 


on of the C9. 
miſhoners 


| 


This, after long debating, and graue' ind| 
deliberate conſideration , was, 1n theend, 
the reſolution of the greater part of 
Commiſſioners , not one openly game- 
faying it « And diuerſe of the principall 
Iudges of the Realme were preſent atall|} 
times when the point was debated'::And 
herein I note the wiſe and judicious forme 
of thac reſolution, which was not-topro- 
pound. to the Parliament the making of: 
new Lawe, but adeclaration-of the com- 
mon Lawes of both the Realmes inthus 
queſtion. 24 

Now, if wee conſider who theſe 
 miſhuners were, what Lordsof the high- 
cr Houſe, and what perſons of the com- 
mon Houſe, ſele&ed of all degrees , mo! 
eminent for their learning and-iud 
ment, as well in Ciuile and Common 


asin knowledge , and experience: ot 


wates, beeing aſliſted by the graue lud- 
ges ofthe Realme:: If this, Ifay , bewe 
conſidered, then this Reſolution muſt bt 
accompted and eſteemed as a 


Ore auger BAN I A ILY Ef 


v0 EAR Eo PPD 
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| great and weighty i | ortance, and 
| to be regarded in hederidng of this que- 


ſtion. | 
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j According to this Act ofthe Commil- 
fioners,, the Caſe was propoundedin 
| next Seſs:on of Parliament. In the higher 
| Houſe, the Iudges were required to deli- 
| uertheir opinions. There were then elea- 
{| uen Iudges preſent |; whereof tenne did 
| wich one. vniforme: conſent; affirme- the 
| Laweto be, That the PoS-nati were not 
| Aliens, but naturallSubie&s (one onely 
diſſenting.) Afterthis, the Queſtion was | 
debated /1n a-iſolemne Conference be- | 
| tweene both the: Houſes of Parliament at 
ſcuerall times, and at great length, and 
with much libertie-: Nothing was omit- | 
| ted that Wit or; Art could inuent to obs | 
| 1e& againſt this opinion ; And that was 
done by met of great learning, and fin- 
| gular iudgement-in the Common Lawe, 
and Ciuile Lawe ; and by ſome other Gen- 
| tlemen of the Common Houſe, of rare 


C2 oilts 


| —————————— 


«Ya > nr 


eb "ip , = Ay ey had 
that was; or could be ſaid, 
their former opinions, | and 

ore delivered :1n-the: hi 
Three- of the chiefe- of 


. 


their reaſons, audallthe reſt (f 


alone) concurring in the fame. So',: 


verall. reſolution by all: 
ludges oft cepted. 


and that ddliuered,, not priuately , + but 


Parliament {;/ which: without/more ad 
| had beeneſufficient to have: decided'a 
determined thisQueſtion. : : - 


k 


- 


: 34 iS 
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TouchnngtheProclamation, 'it 
creetely and modeſtly.faied bya 


zentleman'ot the lower Houſe; 

as of greatreſpett, and muthac 
 garded+;-but-yet t was ni THI 
concluding : | 
ther make; : 


IC ears apa 


< 
ts 


*& 
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Proclamations 
, -by the aduiſe of 
courlſe:;"/ Fo et: I ins oma thoſe' chat 
| bee leatned- and ſtudious in the Lawes, 


ibn bad aand oa. ee 


eir profeſſion are! to-giue coun> 


ye I TU ooo 


doe notcontemne, 


_ 


nd to inducethemthereuntoy/ I. de-. 
| firethem to looke ypon, and conſider ad- 
uiſedly theſe few Proclamations," Prouiſ1- 
ons, or Ordinaunces, which will point 
out vnto them ; and of what validitie and 
force they have beene houlden totbee-1n” 
| conftruction of -Lawe, albeit they be ner- 
ther Statutes, nor As of Parliament; - 
- M.4.H:3.:m Dower; thedefe 
| ded, Quod perens et de poteState: 
as, 9 reſfidens in 


a Confilio Regis,quod nullivs de potestate 
France refpondeatur in Anglia ante 
glireſpondeantur de iure ſuoin Francia. \ 
the Flaintifes Atturney could not denie; 
and thereupon the 1udgement was ,. Ide 
fine ate. Sharrya 
Anno 20;Hen.z. certaine Prouiſionsand 
Ordinaunces were made which were cal- 
led Prouifiones Merton, where the King 
ſembled his Archbiſhops, Biſhops, Ear 
and Barons. for the Coronation of tl 
King, and his wife Queene Elenor ; an 
the words be,Prowiſumeſt in curia Dow.Re 
gis apud Merton cora Willihelmo Cantuari-| 
enft Archiepiſcopo, (& Coepiſcopis Suffragant| 
ts ſuis ; Et coram maiori parte Comitum | 
Baromun Angliz ibidem exiStentium pro Cort-| 
nanone ipfurs Domini Regis && Helionors Rt> 
| &ne , pro qua ones vocati fuerunt ' Cul 
rrattarum eſſet de communi vtilitate Regni 
Juper articulis ſubſcriptis . Ira prouzſum fult 
& conceſſum, tam aprediffis Archiepiſcop#,| 
Epiſcopis, Comitibus, & Baronibus, QF alijs. 
Deviduis primd exc. 
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| . Fitzherbert citeth a Prouifionmade An- 
10 19.H.3. in theſe words , Et prowiſum fit 
coram Domino Rege ,” Archiepiſcopis, Epiſco- 
 pis, Comitibus, 4 Baronibus,Quod nulla Afs | 
fiſa vitime prefſentationis de cetero capiatur 
de Ecclefiis , Preabendatis nec de Prebendis. 

This Prouifion was alowed and continued 

for Lawe, vntill W. 2. Anno 13-Edw.1.6a.s. 
which prouides the contrary by expreſle | 
words. ry x leiged 


Anno 6 Ed.1. the King and his ludges 
made certaine Explanations of the-$ta- 


tute of GlouceSter, which are called,Expla-- 
nationes ſtatutiGloceitrie : And theſe be the 
words. Poitmodum per Dominium Regem & 
| Iu8Ticiarios ſus fate ſunt quedam Explanas | 
tones quorundam articulorum ſuperins pofr- | 
| forum . Which Explanations haue euer | 
ſince beene recciued asa Law. '- - | 
| Thereisa Proclamation by King Ed.3. 
| bearing TeSte at WeitminSter Anno 15-Edw.3. 
| And Iudge Thorpes opinion Pa. 39, Ed.3-7+ | 
| both whuch I will now forbeare to report, 
and with the Students to reade the fame- 


ata... 


in 


in the printed Bookes, : where 
ſee boththe effe, and the're; 

| cauſe thereof ; They are 

ding, and may informe and; 
what 1udgement to make. of 'P 


ONs, 


2 


A 


| _—_— Tou ching the opinion of the 
cliucred in ſome haue obiected : ( yet moae1nrt a 


parliament 


 oughttobe | I ſuppoſe, according to their conſci 
regarded, SL D . k E «$ ext $ RE: 
Obief. and ynderſtanding') That there'is'not| 

likeregardeto be had of Iudges opinions 


£ 


* 


» 


® 
[a 2 


wx 


eir 1udgements initheir proper Cou 
and Seates of Iuſtice : for, inthoſe place 
their Oath bindeth them ; :but-notſo 
the other. 


iven in Parliament, as, oughtto)becub 


, 


a 4 


+ 


1. To thisI anfere : The reyerence| 
. | and woorthineſle of the men is ſuch, asis| 
> a4d 297 to bee quarrelledand doubted of; 
& "| there were-no Oathe at all ': For, 'itm 
of fo great and eminent places fe: 

God and his judgements, euen 


rum poit-peccatum,it may B 
1 thatthe external ceremonie 

of Faddings Booke will httleauaile.- 5 | |} 
2/ Their Oath doth bindthemas much | 

1 the Court of Patliamentasintheirpro- | 
per Courts : for, thatis the {apreme Courr | 
of all ; and theyarecalledthicher bythe | 
Kin e Writ; not to fitas Tellizlodees 06 | 
idle Laaiddy ; but,quod perſonaliter —_— 
' nobiſcum, ac cum ceteris de Confelio 10: noShro fov- | 
per dithis negotijs trattaturi, Þ 


religions eonſcietiee which] is bes | 


| lim impenſuri © : And thoſe Nga E = 
| dua & vreentia negotia Re 49 'Gc.Andiheir 


Oath, amongeſt-other:things; is; [Th t 
they + ſhall counſel | the: c King truely in his | 
 bufinelle. © 
3 This Exception may ferue aquind 
the ludges, as well in Caſes: when they-ſit 
and giue iudgement, as Iuſtices of Aſliſes, 
| Nifs prius, Oyer and Terminer , and Gaole 
Deliuerie', as in this Cafe: of Parhament: | | 
for, there they haue none: Wi 4 PRLNEY 
their mT Oath; 70 9395 


Poft-nati; 


4 It becomes vs to eſteeme of Iudgi 
now, asour forefathers eſteemed themiig| 
times paſt ; for , asthey ſucceede them in| 
Time and Place (Ithanke God: andthe 
King , I haue neither cauſe to feareanyfor| 
diſpleaſure, nor to flatter any for fauour;| 
wherefore I will neither be afraid, nora-| 
baſhed +to ſpeake what I thinke « ) I fay 
therefore, that as ourludges now ſucceed| 
the former Iudges, in Time and Place ; {o| 
they lucceed ethem, and arenot inferiorto 
themin Wiſedome, Learning, Integritic,| 
| and all other tudicious and religious Vets| 
| tues; ns x WITS 
Then let vs ſee: what the wiſedameo 
Parliaments in. times paſt attributed -t9| 
the Iudges opinions declared in Parlur 
ment ; Of which there: bee many Exam- 
ples; but I will trouble you but withitwo| 
orthree. cert ki 

I wit not remember Richardthe ſeconds 
time ( of which ſome of our Chroniclets| 
doe talke idely, and ynderſtand.- lite) 
where power and might of ſome potel| 


_— 


Poit-natt. 


perſons oppreſſed inflice 4 and faithful 


Tudges, for expounding the Lawſound- 


ly, and truely. The firſt that I will re-| 


member, is this. 


| In theParliament 29. H.6.16. January, 
the Commons made ſuite, That }/. de la 


ther hainous crimes committed, by him. 


The Lordes in Parliament werein.doubt 


 whatanſwer to giue ; they demaunded the | 


was , Thathee oughtnotto bee commit- 
ted ; And theirreaſon was, forthat the 


opinion of the — : Their opinion 


Poole Dukeof Suffolke ſhould beecammite | 


ted ro -prifon-for many: treafons andio- | 


Commons did! not charge hiny withanie | 
but with generall | 


particular offence , 
{launders and reports; And theretore be- 
cauſe the Specialties were notſhewed, hee 
was not to bee committed This opinion 
was allowed; And thereupon 28. Ianuarjj, 
the Commans exhibited certaine ſpeciall 
Articlesiagainſt him 5 VI&; That hee con- 
fpired with the French King to inuade 


CC. ms. 


— 
m7 
"_ 


—— — — 


D2 the 


PoR-natt. 


Eb Ie. 


the Realme. 8c. And thereupon hee\wg 
committed tothe Tower. | 4b 


, 9-8: 
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2 In the Parliament Anno 31, H.6:jn 
the vacation (the Par1ament being conti- 
nued by prorogation ) Thomas'Thorpe the 
Speaker as uae in a Rr 
pounds dammages 1n an action: of Tref.| 
paſſe, brought" againſt him by the Duke 
of Yorke, and was-committed to priſonin 
Execution for the ſame... After, whentht 
Parliament was re-aſſembled; the Com- 
mons made ſuite to the King and the 
Lords, -to haue Thorpe the Speaker deli 
uered, for the good exploite of the Parl 
 ament ;/ whereupon the Duke of Yorke 
Counſel! - declared the whole Caſe'at 
large + The Lords demaunded the opt 
mon of the Iudges, whether, in that Cafe, 
Thorpe ought to. bee deliuered our of pry 
fon by Priuiledge of Parliament : The 
ludges made this aunſwere, / That they 
ought notto determmethe Priuilec re'df| 
that high Court of Parliament - But fot| 
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| the declaration of proceeding'in: lower 


| Coutts , in caſes where Writes of Super- 


EREWS. | _ Oh VF" I _— 7 


F 


ſedeas for the priutſedge of the Parliament 
| be brought vato them , Theyaunſwered: 


| 


| That if any perſon that is'a Member of 

the Parliament bee arreſted/in fuchicaſes 

as bee not for treaſon or felonie, or for 
{ furetie of Peace, or condemnation had 
| before the Parliament, itis vſed that ſuch. 
perſons be releaſed ; and may make At- 

turney, {ſo as they may haue their free- 
| dome and libertie, freely'to intend the 
| Parliament. Hereuponit was concluded, 
| That Thorpe ſhould ftil] remaine in pri- | 
| fon according tothe Lawe, Notwithſtan- 
| ding the priuiledge of Parliament, and 
| that hee wasthe FR" . Which reſolu- 
| tion was declared to: the Commons by 
| Walter Moyle, one of the Kings Sericants 
| at Lawe. And'then the Commons were 
| commaunded in the Kings name , bythe 
Biſhop of Lincolne (inthe abſence ofthe 
| Archbiſhop of Canrerbury then Chauncel- 
lor) - to chooſe another Speaker. . 


PET "1 


tb, 
a= 


Poit-natt. 


ii _—_— 5 


Writs of Er. 
| rour lued in 
parliament, 


| 


3 'In the Parliament An.7.H.8.'aC 
ſtion was moued , Whether ſpirituall 


rall ludges for criminall cauſes ; Theref 
Tobn Fineux and the other Iudges deliuts| 
red their opinion, that they might and| 
oughtto beeſo. And their opinion was 
allowed, and maintained by the King and 
the Lords : And D.Srandiſh , who before] 
had houlden the fame opinion ,. was deli 
uered from the Biſhops . And it is wottt 
the noting , what wordes paſfed. in th 
Caſe betweene the Archbiſhop of Cant 

bury, and that worthy Iudge Fineux. 


# 
- 


4 If a Writ of Errour bee broughtin 
Parliament vpon a ludgement gijuen in 
the Kings Bench, the Lords of the hig F 
er Houſealone (without the Commons) 
are to examine the Errours ; 'But. that 45 
by the aduiſe and Counſell of the Iudecs| 
who are to informe them whatthe. Lan 

and ſo to dire& them in their judge 
ment. Andifthe iudgement bee reuer! 


a. a 


Poit-nati. 


then commaundement 1is:to: bee giuen to 
the Lord Chancellour to: doe Execution 
accordingly, And ſoit was in Anno. R. 
2-ina Wrute of Errour brought in-Parlia- 
ment by-the Deane and. Chapiter of Lich- 
field, againſt the Prior and Couentof News | 
port-Panell, as appeareth by the Record. 
But if the 1udgement bee ated , then 
the Courtof'the Kings Benchare to pro- 
 ceede to execution of the Indgement, as | 
1t appeareth in Flowerdewes Caſe P.1.H.7. 
fol. 19. Butit 1s'to bee noted, thatin all 
ſuch Writtes of Errour , the Lords are to 
proceede according to the Lawe ; and for 
their -1udgement. therein they are infor- | 
med andguided by the. Iudges, apddoe 
not follow their owne opinions or diſcre- 
tions otherwiſe. / 2907 riot! 


This extrauagant Diſcourſe touching 
Proclamations , and Iudges opinions de- | 
livered in Parliament ; and how: they | 

| ought to bee regarded;,:I haue thought | 
| materiall and neceſlarie;, :both-in reſpect | 


—————— —_ 


of 


 Pokl-nati. 


ofthetime wherein wee ltue, and the May 
rer which we haue in hand : And theſe! bes] 
thinges which I thinke hauebeene-too| 
lightly paſſed ouer : But ifyou condemne| 
it as 1mpertinent, I muſt-then confeſle]} 
 havepreſumed too much ypon your pats| 
ence; I pray you beare with mee , it is but| 
my labour loſt , anda little time nu{-{peng, 
if 1t ſceme foynto you : Youarewontto 
pardon greater faultes ; Call itcithera| 
Paſſe-time , or Wate-time, as pleaſeth| 
you. : Now, to returne to the Caſe we haue 
in hand. 4 Sas ANEDE, 
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—_— The generall Queſtion hauing had 
np this paſlage ( by Proclamation, by Coms| 
caowinque- | miſſion , and by debating in Parhlament) 


fi ; by Wits 
wy remaineth yet without cocluſion orm 


ment : And as euerie man abounds in 

owne ſence, ſo.euery one is left to his owne| 
opmon ; Specially thoſe that were not| 
atisfied- with the graue Reſfolution-of| 
the Tudges in Parliament, - which::(a6| 
though ſome may tearme and accompt| 


—— } 


| 


--opintons!) 1 mou alrays yalem, 
amd aftdeme a$a realliand abfolare nf 
ment - Now, I'fay;, this SenerallQ =] 
on is reduced totwo area ry 
is iudicially ly depending in | ? chogheſt | 
Courts of. dic in this Realinz's) and tint | 
is by one Complainant avainſt ſeveral 
Defendants for the frechoulde and inhe- 
ritance of-ſecerallo; aredl]s. of Land 1:and | 
(as M. Solicitor fau well) is \a-Caſe; not | 
fained, nor ſurmiſed; pam anc be- 


Weene _ parties/z' MC 
turis,"no- fadti;is by borh : Courts 


edu ral decided, and\de- 
termined -by all che Iudges of England; as 
the rarenefle of theiCaſe; 'and] Gibweighe) 
and. importaunceofit, both forthe _ 
ſent and the future doth require. #51 

And the:Caſebeing of this nature and 
quahtie ; 'it 15 not: annſſe 'to-obſerae the. 
proceedinginir ; for, itis woorth the ob- 
frumsg., and'not to:bee forgotten. The 


Defend ns counſel] , men ofgreatlearn- 
ing; and antheic: profeion in inferiour to 


CE 


| 


E none 


age 16 


*,.90- 019 0s, 


4 1s. 


tion; and ſach as-w1 the! orcat conlereng| 
oarliament,moſt oftherawere | 


ti/abl it, aswell 
Learning foie d Knowledge, as forall 


Natures: tO; han Al 


vie the: pairies: but.of:a; few. in; 
pg and arguing -of the>Gaſe-at 
Barre): yetino': gubtt thatiwas done, 
-mature deliberation : | 
all che reſidue; : ey UCL UNC 2 
mes, thelicarning; the \Wiſedowes:28d| 
Knowledge of all theiothers;; vpon long] 
ſtudy could: affoorde; - was put into 
mouth: of thoſe, few wo keTue: as; 


r nh 
wok: man! couldin 


uiſe to! ſay! more nab Qickhon | 
;n-Lawe than they. haue ſated.» And whats | 
ſocuerhach x ſithenceſpokento | 
part's dit is forthe Marter:burn © lamgoan 
{ubftance;. whichihe counſeblavthe Barrk | 
did deliuer.; though it hathibeene:yarix | | 
 e4:jn_ forme and/awplified! wih-other | -- 
\wordesand phrates, 'and hirnifhed: wards | 

(hew ob: fome other rained Caſes, andaii- | 


thoriries>1 CLE RIFE 1DR9 Dis; - 1s 13323 | Þ 7 "all | 
The handles of thelearned and | 
reverend Tudges;, hath 2x 257 ab it | 
may appeare- to: the world, ithaticuerie | 
one hath: ſpoken hisowne heartand-con- | 
ſcience'; and hathlaboured' by longſbus | 1 4 oS [* 
dieto: ſfatch outthe Lawe: ar et. vede | --< f- 

ſonof the Lawe-in:this rare. Caſe}; and (© | 
they hauc ſpoken, asCoram Deo & Angetss: |( + 
Noe” with defire to: feermepoplar;; ;:for|. 

nothing ought-to bee ram populare 
yeritas:Noneto ſeemeto be Time-ſeruers; 

or Men- -pleafers | for thei King whome | 
vader Godrheylerue) beibePater | 
and ſoucraigne head of both 


Pleaſed . Hee ruleth by his Lawe 


andtruely ; and equally and 
ly, without: any pattiallr 


; It was:neuer ſeene; bur that ib-all 
a cifficult Caſes, thiza haue 


-uerſitic of 5 aro but yet WI 


” I 


' pened 1 
«+ The Caſe hath:.beene' 
large by . fouretecne- learned - 
bvelue __ chem! haue CONCUITE c 


F M | 4” - : 
P p \ 


Aud here I may not omit thowoaidic 
memorie of the late graue and reuerend 
Tudge, Sir John Popham, chiete Iuſtice of | 
the Kings Bench deceaſed (a man of great | 
wiſedome , and of fingular learning and | 
indgemene im the Lawe ) "Who was abſo=- 


lately oftheſame opinion, ashe often de- | 
clared, as well in'open Parliament, as o=| 


cherwile. 


The Apoſtle Thomas doubted of the 
Reſurrection of our Sauiovr Teſts Chriſt, 
| whenall the reſt of the Apoſtles did firm- | 
| ly belceue it ; But that his doubting con- 
| Grncd, inthewholeChiirch, the Faith of | 
| the Reſurre&ion. © 
The two woorthy and [cared Tudges 
| that have doubted in this Caſe, 'as they 
| beare his Name, ſoIdoubt nor but their | 
| doubting hath giuen occaſion to dieare | 
| the doubt in others ; and fo to confirme 
[in both the Kingdomes, both forthe | 
Preſent and the wr the _ of = 


1udgementin this Cale. + 


om, 


'Thus,my Lords 
thing from mee but Amen, to th 
the ludges (lauing two ) .haue 
much more .you cannot expe from 
Yet, ſince Lmuſt give 1udgemevtin! 
Caſe ; and1T faied inthe begianiu , that. 
would render the reaſons of. my jus 


OE 


ment :, {forthatisthe courſe of arguinent| 
I muſt houlde) I will now deliver; yuts| 
you, whatarethe ſpecial] and principall| 
Teaſons'that, firſt haueinduced. mee.,/and| 
ſtill moove! mee to-kwoulde the opinion] 
that Ldoe :. Andas I goe, I will indeuout| 
to cleere. ſome doubrs and queſtions ,4 
partly in the conference 1n. Parliami 
andpartly otherwiſe, I have heard made; 
not onely touching this Cale it ſelfe , but 
alſo touching the forme and mannerhow. 


It isto be decided and iudged.., 


- 


HowthisC:ſe | - The Caſe is rare .. 
13 to beiud. b 2s , 
ped, and by cEnE often ſaied 
what Law, '. 


fitineLawe z norby iudgement ofthelud- | 


F 
k # 


; vn. - LESS © 
Now , the firſt Queſtion is (/as ſome | 


would haue it) How it is to be iudged, 


and by what Lawe'3: and have wiſhed that, 
ht have” ſtayed vnull the' Tarha- 


it mig 
O , « | 
ment, and fo bes. decided by Parliament. 


They that makethis doubt, Iwill let them 


demurre, and'dicin/ their doubts z For, 
the Caſe beeing adiourned hither before 
all the Indges of England,isnow to beiud- 
oed by them” according! tothe common 


Lawe'of England ; and nottarrietoria Bar: | 
Jiament : For, it is no tranfcendent,Que- 


le. III 


| tion; '+ but thar'the common Lawe | can | 


| and oughtts'rule it; and ouer-ruleat, as 
| Tuſtice Williams laid well. 
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algy- 


Wahatisthe | 
common Lay 
of England: | 
& whether it | 


"1 
1 


Motte go. 


Policie, norGouernment out of 
tion. eb1 
- Andtheend they haue in thus Quellh 
on; What is the Common Lawe? 1s to 
ſhake and weaken the ground and princi| 

les ofall gouernement : Andinthus, 

ticular Queſtion of the LL; 
ouerthrow:that Law whereby thus R 
hath many hundred yearcs beene_gouel 
ned '1n all honour and happineſle «OL 


l»aſt ito caſt an aſperſion ypon 4t 1.9 


ough it were weake and yncertaine »il 
will therefore declare mine Co) 10D. 1 


Þ=7 


E 


this: point phinely-and co dent! 
thinkein my conſcience, audas1 
be ſufficiently warranted by ancie 


ters, and good authorities voi 


ded vpon theLaw of G | 
ſelteto the originall Lawe of N 
niuerſall ofNation; 


od, andext 


when Il relpects the Church, it ny 
alled Lex Ecclefie Anglicane, as Magna 
Charta ca. 1.' Ecclefia Anglicana habeat omnia 
ſua iuraintegra O& illeſa. 
| Whenic reſpects the Cound and the 
King , it is ſometimes called Lex Corone, 
as in Stat. 25. Ed'w.3, cap.1. Lex Corona An- | 
glie efF4& ſemper fuit &c: Anditis ſome- | 
times called Lex Regia, asin Regi8tro fo bis 
Adiiura Regia ſpetiat + And, Adconſeruatio> | 
nem inrium Corone notre ; & my tra ns. od 
ne depereant Wc." S164] 
. When it ref ectes the common ſub- 
ies, itiscalled, Lex Teire ;as in / 
Charta ca: 29aNif ou hegale indiciuan parium; 
| velper legem Terre. 
Yet, in all theſe Caſes; , Meer Ws it re- 
ſpedtes the Church , the Erowne ,- or the 
Subic&s,,- it 15 com rrehended - ynder this 
generall t tearme ; The common Lawes of 
England :: Which ugh they bee fora | 
great parte thereof reduced Into wricing ; 
yetthey are not originally/Leges .. ” 
Thi lcarncd of thelateLord 
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ſurer Burleigh (whoſe Honaurable\me,, 
morie Englaud can never forget )atidhay 
ring it from him , I indetiored by my.pri. 
vate ſtudieto ſatisfie my ſelfe thorowlis 
in it. And, whoſoever ſhalb well confi-| 
dertheLawes of England, which were be. 
fore the Conqueſt ( whereof wee haue| 
ſome Remnants and Patches )' or fine 
the Conqueſt yntill Magna Charra, Annog.| 

3. will make little doubtof it, | v1) 


{] 


2 
, 


In H..time Glayuile writeththusjTe 
ges Anglicanas licet non ſoriptas,leges appellr 
r1 non Piderur abſurdum. 190 
thus; Ciumautem fere in onnibus:Regionitu 
Vranur legibus & ture ſcripto, 

Ja e8t in ſuis finibus iure non ſeripro 5 
tudine ;in ca quidem,cx non ſeripto ts Ve 
quod vſus comprobauit. F 90143693 1 {£18 
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But | may not agree with Baton; 1 
Sola Anglia v/aet wurenon ſcripto:For 
REY 4. ; Cf 'S *n *© mg i ' 
that-the grayeſt + and the greateſt learn 
Wruersof the Civile Lawe, 1both aunck 


Poitnati, 


a a. Adi. 
: 
. 


and of this our time, doc;hould the 1a LING 

opinion, touching the-Ciuile Lawe it ſelte, 
for thus they write : Ex nor ſcripto Jus ye- 
| nit quod jus approbauit. And thus; Ins Ct- 


 uile diftum ex non ſcripronatum &;,And;ius | : 


non ſcriptum dicitur Conſuetudo, ' non quod 


ſeripto perperua carear, hoc enim falſum e$, | 


Nam 7 Conſuetudines in memorians conſtati 


tiorem reducuntur iti Scripturam ,, vt catera | 


| quog; que ſine ſcriptura per ficiuntur . Sed non 
criprum its &t : id &8t, qudd a (criprura Vs &- 
ils non capit uec penteat ,} Soyhereby.Rmay 
appeatre how inthis'wwee cqncurre-with the | 
Cluile Lawe. 518 vd 30.  wo@-n; | 


| 


But hereupon theſe Queſtiomiſtymove! 
an other Queſtion , viz. If the common 
Lawe be not written, howthen ſhall it be 
knowen? v5 Sk (1 


= 1, 
my | 


.. To this T-aonſwer'; It'ts the common 
cuſtome of the Realme (as Bratton faieth, 
| 115 enit quod of us comprobauit © )| Andit 
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ſtand- | 


eat 


Fow the com ' 
mon Law of } 
England may 
be knowne, 


Obiett. '0 


-nati. 


ht. Mt. Adi. 
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franc eth vypon'two maine pillers SP 
cipall parts, by which 1t 15to becleat 


and knowen. 


plesand Maximes, andancieut n 
againſt which there neuer hath beene, n 
ought to bee any. diſpute. As1n Caſes: 
Subicts ; aneſtate in Fee-fimple, for| 
for yeeres, Dower,Curtelie 8c. 


a 


In Caſes ofthe Crowne, the Femalets 
inhefite: the Eldeſtſoleto beepreferr 


lo reſpe& of Halfe Blood + No te 
in Dower , or by the Countelie 0 
Crowne : No difabilitie of the Kings 


* 


Reſpeſa pron The fecond is, where there 


| Principles, then, former jud ements£ 
uen 1n like Caſes : And theſe be but Ar 
tria Iudicum; & Reſponſa Prulentium;rec 
ued, allowed, andpurt in praQ 
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PoR-nati. 


Of theſe Bratton ſpeaketh -; Ego H. de 
Bratton animum erexi ad rvetera Iudicia in- 
forum perſcrutanda ; fafta ipſorum, Confilia, 

Reſponſa in pnam ſummam none com- 
aut. 


| Andbeforethe Conqueſt, King Ethel- 
bert cauſed a Booke to bee made, which 
was called Decreta Indiciorum : And king 
Alured did the like,as maſter Lambarda ius | 
dicious and learned obſeruer of Antiqui- 
ries, doth remember. - 
| Of theſe allo the Tudges ſpeake H.z3. 
H.6. Moyle, fo:8. = rule the Lay according | 
zo the auncient courſe'. Aſton, fol.g. All our | 
Lawe is guided byVſe., and by Statute. And | 
 Pryſor Tareth,fol.g. There cannot be a poſitiue | 
Law, but ſuch as was iudged or made fs Sta- 
tute. Wherein I note alſothat hee equal 
 leth aludgement with a Statute. _ - 
Io 36. Ha 6. fol. 25. Forteſcue reaſoneth | 
thus; The Lawe is as I hauc ſaid, and ſo hath 
beene alwaies fince the Lawe beganne. | 
In 37.H.6.f22.4/cue reaſons thus ; Such 
a Charter hath bin allowable in the rime of our 


Mc 


it. 


Predeceſſours , which were as ſage'a 
ned as webe.. 

In H.4.Edw. 4.fol.41.' Markhan 
neth thus ; It is good for ps.to' doe asit[ 
bin vſed before this time , and not to 
way one day for one party,and another. 
contrary-for the other party: And ſo the formn 
Precedents be ſuf ficient for ys to follow; 
iudgement was gtuen accordingly. 

 Andn the former Caſe 36.H.6. 
reſcue laith further ; Wee haue many G 
and Formes which be houlden for La 

Alſo euerie one of theſe foure pr: 
pall Courts, The Chauncery Kings Ben 
Common-plees, and Eſchequer, haveit 
many things ſeuerall courſes/and forme 
which are obſerued for Law, and thath 
onely in that proper Court, but allo in 
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Courtes through the Realme-z/ whe 
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ner Iadgements, '\nordirg&Examplesor 
precedents, thenthis Rule hath a'turther 
>xtention,which 1s this.” - | 


| Thereis aRule'im the common'Lawe; 
hat iN nouo caſu nouum remetium eſt appont- 
zum. Et concordent Clerici de Breue faciendo, 
a quod nullus recedat a Cancellaria finereme- 
lio.For the Chacery is properly Officina In- 
pitie & AEquitatis;where all original writs | 
[which in ancient times were the Grounds | 
pfall Suites) are deuiſed and framed.. And 
theſe Clericiwere graue and auncient men z | 
kiltull, 8& long experienced in the courſe 
ff the Chancerie ; and called Clerici deprima | 
forma : And of latetime MagitriCancella- 
fie ; who in newand ſtrange caſes, befides | 
their owne knowledge and'-experience, 
ad oftentimes conference with the graue | 
ludges 'for the :deutfing' and framing'of 
ew Writes when neederequired: 'And 
this I take 40 bee the ſamewhich rsinthe | 4+, |, + 
Starute'1}//2. cap.24+ Er quotieſeunty de &4* | 5.5; at > 
ero evenerit inCancellaria; quodin' no caſts | 413 36% | 
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repert= | | 


ro 


. A is ae ara cons on at 


as 


in confimilt caſu, 


Ahn fimili indigente remedio, 


eodemiure & ent. 
peritur , Concordent Clerici de Cance 


breui faciendo,, vel attermient querentezii 
proximum Parliamentum: EL ſcribantux ca ] 
in quibus concordare non poſſunt, & referan 
eos ad proximum parliamentum . Et de com- 
ſenſu Turiſperitorum fiat Breue , ne contingd 
de catero , qudd Curia Regis deficiat conque 
rentibus in Iu8ticia perquirenda. — + 
Wherein I note theſe .three things 
Firſt, The Clerkes are to-agree 5 andi 
they agree, that is an end, and ſtands 
for Lawe , and then no referrement to 
Parliament . Second, If the Clerks agree 
' not,and ſothe Caſe be referred tothePat 
liament ; Then De Conſenſu IuriſperitorWl 
fiat Breue:So Conſenſus Turiſperitorum 181 
Rule, and notthe multitude of vulgar opt 
mions. The third is , Thatluſtice Pile \ 
them which complaine : Which will. 
ten faile, if you ſtay vntill a Parliamwedl 
For Parliaments are notto be called for 
fot 


"Wrong of a few private ubiects. ; DULY 
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lacey I will herepon 
p- there bee no- foimerl 


=_ 1sto xn 
reaſon ; and't ereupon t to. ner their 
uc eating in all new Caſes! : ; Forit-was 
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currendum. ad 741 A 

Tudges weſhall haue Reſpoſa; 
"5 nor" mw decide all:fuch ney Caſes ang: "nel 
—_— And according ro this Rule S all ſuc 
| doubtsand queſtions have beenereſ, 
and decided by the graue Iudges inf 


| Buthere, before 1 procee 
amakeaifuite; which isthiss: (1120; 
llatfocuer:i!I have fpoken yl 
to.ſpeake of the Ciuilte L.awe 


or whatſoeuer I ſhall cite our of any 


er; Ofc hatokaweg;d 


+. 


ers thatiprofeſſe itz: 
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Fu 


Awe to-be auncientand: 
-the.warld;: ar 

\QE. if, Aasmenio! 

& and wdgements-Ipro 
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not; L haue learned littleofit-;)b 
litle I we found that inthe reall:; at 
{entiallpances-of Iuftice; the Ciuile'; 
common: Lawe doe-in-many 


ie. though they differ. much 


— 


orme and: fhanner of rourpernenns And 
that which I ſhall haue occaſiowto'pro- | 
duce of that Lawe:; will-beeto ſhew how: | 
the common Law and Ciuite'doeagreoin | 
one reaſon and iudgement' in thoſe things 
hich Tfhallſpeakeof.. 
Yet I\mulſt rake. libercie' to' Gp Thad 
neither inSpaine,'nor in-France(thole two | 
PO ies) it1s not generally recet-* 
UCC TT allowedas a a 9 bin | 
C ng Law: 1) BAYS Sa Se, FHAVELIINE D 
- | They mkechers cheneaftimobirdieil 
asa diretiorotheir: proceeding 8 iodge- 
ment': But to produceor-allcadge it asa | 
| oncluding or: ſhepoangt _ Dc | 
n Capitis pena; "i | 
They Lore not of. my elle; for; Fa 
des commonpraQtiſe 2nd/experience:;:I 
haucan honelt-and ſubſtantial witnefle; | -Y 
Maſter Azam Blacwood 'a \Scottiſhmai, a | Blarwood c6.10 
man of: ſingular learning in«the Ciuile | | 
Lawe, who defendethin likemanner the 
awes. 'ofi Scotland; asappearetly in\his | 
arned Booke intiruled; ProRegibus Apox 
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TEN to: odite! 


are thus; og Py 
fic ſuprems anriſdiftionss: 


incamd, ſententiam vetus txtat eins Cutia 
cretum, ne caujarum patroni Romanarum 


gum auttoritarem patrie legibus op 
etiin tie none: 


s homines nature prefc 
Quin rfi quidaduerſisr 
moan perperam ac temere indicatum eſti 
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Sei ik Her OUCHYFEVEF pare me hs arts 
| bus indefinitums quod indicannt elite adn 
| foreer, Pnicum erat eximendo: ſerupulo regis 
| con/ulend; remedium; Alaricits'Tolofe regnans; 
| idems Gorhis imperanit, tf quis aduerſus iþ- 
| fares leges, Ciule Romanorumins cirarer', -_ 

mere ' fattum morte Iweretur.- Ne 
| --» Now to returne'to that which I lunid 
| rouched before, I fay, that when there 
is no dire&t Lawe, 'nor preciſe Example, | 
we muſt Recurrere ad rations; & ail veſponſa 
prudentum:For,although Quod non lego,non 
| credo,, may bee a true and certaine rule in 
Diuinitie; yetfor1 inter pretation CfRIwes, 
1tis notalweies ſo); For wee' mult diftin- | 
| guith betweene fidens moralem; arid fdem 
| dizinam, orelle wee ſhall confound many 
things in theciuile and politikegouerne- | 
| ment of Kingdomes ati Stares:iFor,the 
| firſt Precedent which wee haue now 5 had 
| noprecedent when it began; Bur as Tac 
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cretum, ne verr;ee petal Romanarum! 
gum auttoritatem parrie legibus op 
pm tllehono us. s ] 
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earuns mules porns haud — 
ncipis, vel ſuperioris magiitr atus 4 
tu N am cum npublici mMuNeris part 2m 


timur , & conceptis verbis inau gr amr, 
ſacramento Yegiarum 


rens, val in pllucye fcholaSticop 
| Sed þ quid otenreerer parrijs' te hw wry 
| bus indefinitums quod tudicanri elites ads 
| feyrer., Pnicum erat eximendo: ſerupulo regis 
| conſulend; reme dium Alaricuis Toloſe regnans; 
| {dem Gorhis imperanit, vt fi quis aduerſus ip> 
| fuvs leges > Citile ROmanorumiins crarer', te- 


| 106re ' fabtum morte Ineretur.. & ti 
' Now to returne'to that which I have 

| ouch before;, ' I fay;, that when there 
15 no :dire&t Lawe , NOF preciſe Example, 

| we muſt Recurrere ad rations. Uf ail vi 

| prudentum;For,although Quodnon lego,yen 
| credo, may bee a trucand certame rulein 
Diuinitie; yetfor1 inter pretation of Lawes, 
| itis notalweies ſo); For wee: mult diftin- | 
guith betweene fidem moralem;' arid fidem 
divtinam, or elſe wee ſhall confound many 
| things in the ciuile and politikegouerne- 
ment of Kingdomes'/ and Seates:iFor,the | 
| firſt Precedent which wee hate now bad 
noprecedent when it began; Bur asTact- 
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 excmpla futurum. Ft. Apd \to- 
that: hould,- that nothing isto'beedg 
but by tormer Examples , Horace ſpeak 
thus; O imitatores [eruumpecus : And Cicero 
faith,: Non exempla maiorum- quarenda,, ſed 
confilium &t eorum a quibus exempla\natd 
nt explicandum. a6 Fo 
Thus hath Luſtice beene duely admini- 
{tred in Enpland, and thereby theKihgs 
haueruled, the pcoplehaue beehe gouer- 
ned, and the Kingdome hath:flouriſhed 
for many hundred yeeres-; and then vo 
{uch buſie Queſtioniſts moued anyquat| 
rell againſt it. : 4: are 
Thus have all doubts growing vpot 
Magua \Charta., and Charta ds: Aj 
made in King Heyry the thirds.time', and 
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vpon. the Statutes of WeStmin.1.)VWeitnnds| 


Waim, and-many other Starates made 
E4..time:; And ypon ProrogatinaRe 
/ and manyother Statares made. ifi 


2, time, beene from time to time ex 
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tutes of Faes; of Vics, of Willes, , and ma- 
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| Thus: ao havglal Dobra anhCaſes Expoſition |, 

aharoak there was no Starute-or:Boſitiue | 

| Lawe, beenealwaiesexpounded:tortuch | 

are moſt of the caſes;which wee: haue/an | 

| our 'Yeere: Bookes',* and \Bookes of Res | 
ports, which are in effe&t nothing but Re+ 

| (ponſa Meena lufnns Crooks did Tuc- 
ty.ay. £ OJ IG e Bil {J1TOUARO? 

| -  Vpon chis EET TI [this that ſome ves 

as weil Statute Lawe;as commonLaw 

{1 obſoleteand worgeoutofvſe.: 6 forali hu 

| mane Jawes al are: *biit> L.efE L 

the wiſedome'of- he! Iuds =_ Ld chem 

| to bee vnnicete forthe time they lived in; 
although very goodand "coaliSitbarke 
time whercinthey were made. Andthere- | 
fore 1t is ſaide, Lepges humane naſcuntur,vt | 


| gent, & worinnenr, (7 bavent prone EEO. 
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| occa (1 


y1 <Rule alſo, andvponthisreafon | 
it tis, that oftentimes auncient: Lawes Are | 


as well in Caſes criminall as cwuile. ! 


In criminall caſes the Law was Vol, 


abitur profatto '; 
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uingan treaſon onely. |; -:» 

n an: appeale of Maime Britton 
ſaith , Soit lc Tudgement., que! 
ver tollea le Þ 


0 


4 Come 1 


Ris notfo now. 
-. Inauncienttime, one preſe 


—— 
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comforting , and abviltin 
was taken to bee no | 
cellorie , asdtapp Al 


W9:40.'li. 4 


fo it was ruled by all-che Juſtices /M 

18. and ſo. Plowden affirmeth the [Laws | 
bezin Commentaries fol. 9: Wn00./* a | 
— In Guile cauſes in auncienttime;” | 
Lawe was houlden, Thatheein Remains| 
der 1n Tatle could not haue ot | 
: Waſte, nor bee receined vpon: Ernit gu | 
teantfor life : Bur afterwards; the Lawe| 
was often mdged otherwiſe '; and fo'8| 


| Poſt-nati, 


at. A. ets Mine a. DA MS. 


ld. 


_— 


the common experience and practuſeat 
this day. 25; WM; 
Inno 4o. Ed.3.28. Fynchden, chiefe 
Tuſtice of the common place, faith, that 
in ancient time the Vicar could not have 


an Aion againſt the: Parſon*; Bat hee | 
jateth the contrarie 1s yted at. this day, [ 
whichisthe better. _ DTS f 


In ancient time a Diſleiſee could not 
enter ypon the feoffec of theDilleiſor,for 


lauing of the warranty ; but for many | 


yeeres the Lawe hath beene houlden 0- 
therwiſe, and ſo the common' practiſe 


yetremaineth. 112 | 


By this Rule it is alſo, that words are | 


taken and conſtrued , ſometimes by Ex- 
tenſ10n; ſometimes by Reſtriction; ſome- 
times by Implication;ſometimesa Diſtun- 


cue fora Copulatiue ; a Copulatiuefor a | 
Difiunctue ; the preſent tenſe for the tu- | 


ture;the future for the preſent; ſometimes 


| by equity out of thereach ofthewordes; | 


ſometime words tak& in a contrary ſence; | 


ſometime figuratiuely, as Continens pro con- | 


gr 
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Conltrudion | 


of words, 
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Pofinati. \ : 


tento', and many other like z And of al} 
_ | theſe, examples beinfinite, as wellinthe| 
ciuile lawe as common lawe:;. 8: 
ladgescon- | - And oftentimes the reuerend ludges 


:d win EEE. % = 
ee | hauchad a graue regarde in their procees 


DI ding, that before they would reſolue, or] 
give iudgement in ſuch new Caſes ,'they| 
defired to conſult with the Kings priuie! 
Counſell ; as appeareth in diverſe Caſes 
in King Edvard thethird his time, - 
R. YT allaulted Adam Brabſonin pre- 
ſence of the luſtices of Aſste at YV/indv 
ſter, tor whuch 4. B. complained by Bill 
before the faid Iuſtices ,” alledging th 
| offenceto bee indeſpite ofthe Kingand| 
his Iuſtices , to his. dammage of an hun 
dred pounds . R. 7). pleaded, Not gut: 
ue ; andwas.found gwltie, and damm#| 
| ges taxed to tenne pounds.,” Thereups| 
the-Iudges awarded-him to priſon 188! 
Sherites keeping, And for theFine a0 
that which thould befarther done fortW| 
King ; fortheaſſault.done in the-pre(@ 
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uiſe of the Kings Counſell : For'in a like | M.rge9.z. 

caſe , becauſe R, C. did irike a Turour ax | E174 
YVeftminRter , which paſſed in an Enqueſt 
againſt one of his triends'; It wasadiud- 
ged by all the Counſell, that his right 
hand ſhould be cut off,-and his lands and 
goods forfeited to the King, /Thele bethe 


words in the Booke. - 


a. 


In this caſeI note three things. 
1. The ludges conſulted with the | 
Counſlell. ore [26 123039! 
2. 'They haue a like. caſe before. 
when the Counſell was alfo conſulted 
with, viz, 4mo 19.E.3.and yet _ would 
| not proceede'tn this caſe. before they had 
| againe conſulted with the Counſell. 
| That before 4Anmno 19.Edw.3. there 
| was no like caſe nor precedentfor ſuch a 
| Iudgement ; And therefore the Iudges 
| would not of themſelues- pronounce that 


4 


heauy iudgement before they had con- 


| ferred with the Counſel] rouching/the 
ſame. And after they had -theopunon | 
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and aduiſe of the Kings Counſell,: 
proccededto that Iudgement, 

Thomas Pybtred Knight brought] 
Forme-done againſt a poore man and-hi| 
wite ; They cameandyceldedtotheDe| 
maundant, which ſeemed ſuſpitious to 
the Court :. whereupon they examined] 
the Matter, and ſtaied Iudgement , be- 
| cauſeit was ſuſpitious. And Thorpe faide, 
thatinthelike Caſe of Giles Blacket ita 
ſpoken of in Parliament : And wee were| 
commaunded', that when any like Cak 
ſhould come, we ſhould not goto iudge 
ment. without good aduiſe. Wherefore 
{ueto the Counlell, and as they will have 


vs to doe, weewill ; and otherwiſe nd 
in this Caſe. ance £7 


A La 


Greene and Thorpe were ſent by t 
ludgesto the Kings Counſel (wheret 
were 24. Bilhops and Earles) to den 
ofthem, whether by the Statute 14.64 
ca. 6. a word may'be amended 'in aWitk 
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| For , there cannot be a Word without a 
| Sillable ; andthatit was a nicequeltionof 
| ſo ſage men. Nur 
Thus Arbitria Judicum , and | 

| prudentum haue beene recciued, allowed, 
| and reuerenced in all-umes as Poſitive 
Lawe, and foit muſt beſtill; For, other- 


| wiſe much |miſchiefe and great incanue- | 


| nience will enſue ;.for new Gaſes happen 


euery day : No lawecuer was, or euer can. | 


| be made that can-prouide-remedietorall 
| Somner ot /- ESE 
| future caſes; orcoprehendallcireumitan> 


ces of humane aons which Judges are | 


| todetermine : Therfore,when ſuch hap- 


| Indges doe ? Shall they giuc: no xemedie 


| tothe partie grieued 2 Shall they:ſtay for | 
| a Parliament 2 Juterim patitui inſt#5.. | They 


| muſt thercfore. fallow [Diftamen. rations; 
| and ſogiue ſpecdie iuftice. And in ma» 


e for.theſtatute oh 


| 
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/* matters of materiall circum 
"mult guide themſelues by d 
$itviudgingyponPreſumprions; To 
iſcerne which be Preſumptiones temenarig, 
which Prohabiles, whith wviolente.' | | 
So for ' Time; what'is a conuenient 
Time;and what not. | 
So for. Waſte; what is Waſte puni 
able,and whatnot.  * 508] 
-:So for Tenders of money ; what 154 
conuenient place for tenderof mony;and 
whatnot: and what is a lawfull Ten 
and whatnot. oVi;% 
So tor Diſparagement ; 'wha 
Paragetnent, 'and/ whatinot :: 
otherthe like caſes ; which are in 
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\ Ttitbeſaid(for ſoſomehaue ſaid)That 
if this be thus, then the common Lawedl| 
England is vncerten ; and fo the rule of | 
ſtice, by which the people are gouerne| 
. t90'pliable, and too weake, and vncet| 


- 
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By -the Geka reaſon it may Fr ſaid, "That P 
Alf Lawes of all Nationsare vacerten : |. 
For, inthe CtuilsLawe, which is takento 
be the moſt yniuerſall and: generall Lawe 
in the world, they hould the famerule | 
and order in:all caſes which be outofthe 
dire words of the Lawe,; and ſuch. ca= 
| (es be infinite : For, as faide., new caſes 
| ſpring euery day as malice kan fraudein- 
| creaſeth . And fiance the Roman Iwpire 
| veganne , molt of their Lawes bee either | 
| Edifta Primcipum,; or Arbitria Indicum, or Res | 
| pouſa prudentum. And intheir Indgements 
| they are:guided by Arreſts and former | 

ludgements,asmay appeare.inthe Books | 
of many that haue collected ſuch Arreſts: 
And they attribute: ſo nuuch to-ſuchfor- | 
mer ludgements.,! That as Pryſot equal | 
lth them t0:a Poſitive Lawe ſo they 
| hould, that Sententid facit Tus, &.res indicata 
procveritate accipt tes & leg, "AUS legis 
Tm obtinet.. 014 af) » bye QAGIW.2648 211) 
- Nayi<{ Het mare encetteD W ſome: 
times they tele vpen'] DoQours iapiciad 


| delve-| 


| 


p 


deliveredin their Preleions and: Treats| 
fes. And when they findethem varying,| 
and differing one from another (asſome. 
times they doe) then they preferre/ 
whichis Communior opmio: And ſon 
reaſon they may: For, Pluralitas idem) 
trentium, ſemper ſuperat ; quia facilius inuenita 
quod a pluribus quaritur. ' 9429 
- But to-conclude this 
aske of theſe Noueliſts, what they wo 
haue done in Sibill Belknappes caſe; if th 
had hued in Henry the fourths time?) 
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is, but by the mi 
potentenemies,, and malice-of! 
The Lady his wite continuedn 1 


| = 
ſhe was wronged; ſhe broug a. 


Sy 


her owne Name alone, 'not nam 
Husband. Exception was taken: 


CC EE Eg —_ 


i. _ 


it "a A 6 
itwas adiudged gaod,andfſhee recoudredr. 


and the longs Markehen laid; 


Eocemodo mird quad fntne for robriila 
No 0n nominando- Virus contunttii pas _ 


| Here was a rare and: a newGld; 5 yer it 
was not deferred yntill a Parliament -:\'it 
was iudged,, and her wrong was righted 
by the common Law of England, an that | 
Ex arbitrio Tudicum, Q ex reſpouſis} | 
um; and yet it was counted Mirum with an 
cce. 
Now 'to apply this to: RCakuines aſe: e | 
his caſe is rare and new, /ſo-wasthat : There 
15 nodirect Law-forhim in preciſe and ex- 
preſſe-rearmes' :.' There was: never 1udge- 
ment before: rouchini -any : borne: 

land, ſince King James beganne his happic 
raigne in England : Hee is:the firſt: that is 
brought i i queſtion-!; -So- there: wasno 
dire Lawe for Sibill Belknap to luc inher 
owne natne' without her .husband ; who 
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retLawe againſt ir ; yet by the Laweg| 
England (hee had -1udgement 'to' recoug 
with an Ecce modo mirum . So by the laye 
of England iudgement ought to'bee giuei| 
for Robert Caluine, but not with an Eccemy 
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But before' I cometo thoſe argument 
Ewikyſe a\tew words more touching; ome 
Rules which I haue read:-for the-inte: 
tation of lawes, 
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Note fore | - © Fhere$:4a'graue and learned Writetin 


formes of in- 


retition the Ciutle:Lawe that ſetteth downe 0! 


of Lawes, 


LOI 


wates & formes of in terpretation.of lawes: 
that is; firſt, Interpreratio hitorica ; ſecond: 
| ys Er -Jwologica!:; thirdly, Hnalogica: 3 fourtit 
 Inthe Argument of this Caſe all -the 
formeshaue beene vſed, and largely/han& 
ted : andthe two' firſt be thoſethat ſeat 
butlightto- me/, -and therefore-1n mun 
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For the Hitoricalt rlevpidtation _ 
15 alwaies darke,o blcure,and vncerten, of | 
what kingdom, countrey; 1 _—_ fotuer 
you ſpeake-; I 'doealwaies and'ottely-ex- 


cept-the divine play Hor written'in- the | 
Bible; 1193 %3 BIISCTO t: SER Iith wI499 1 : TIED: 
| Liny faith, Intantarermn eridlare mu 
Femporis errores-inplicatitur.” © + 
Saint-AuguStine' ke of the faboas | 

al 


{ed Bookes of Henoch Libri Btrob ; 
Mam antiquitatem rejciuntur.- 
| Wherefore, for this parte ler thisfub- 
ice, whether in the beginning therewere | 
one or ſeuerall Kingdomes-in great'Br# | 
faine ; or-one or ſeuerall}Monarches and | 
Kings 'of thele rwo'great8 famous King- | 
| domes in great Byiraine. The King our So- 
ueraigne is: lawfully and lincally deſcen- 
ded of the'firftgreat Monarchsand Kings 
of bott-rhe! Kingdomes}/and that byſo 

1 comin neo owls as 
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world now knoweth ; atid therefore tg 
vire further of Hiſtoricall knowle 
his Caſe, I hould it needelefle. .'. - 
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For the Etymologicall interpretation, 
there hath beene very much faied., eucng| 
mich as Wit and Artcould deviſe; Then 
 haue beene alleadged manie Definitions 
Deſcriptions, Diſtin&tions ,: Diferences,| 
Diuifions , Subdiuifions ,- Alluſion-oll 
wordes , Extenſion of wordes , |( 
Qion'of words 3.and nothing lefty 
ched to finde what is Ligeantia, Aleg: 
Fides, Obedientia., Subiettio.,- Subditt ; 
who bee Aborigines , It Alien 
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e Ciuile Lawe; amongſt. 


mologicall interpretation; [of - 
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and. doubtful]; asit is with our comet! 
Lawyers'; And ſo yponany of:the 
cannot be any cettenRule- 


zes to iudgeby, eſpecially innew andrare 
As for Definition, Vipian teacheth ys, 
Immnis definitio in iure Ciuili eſt periculoſa;and | 
tis aid, that Definirio e8t duplex : Propria, 
us contat ex genere, & differentia : Impro- 
Þria, que O& deſcriptio vocatur, QF et quali 
bet rei defignatio ; So Definitionand De- | 
(cription arc often confounded, and both 
vncerten, Then,fince both beyncerten and 
dangerous, I will leaue both, and ſeckea 
more certen Rule to iudge by, 4 
| As for Etymologic of words,' I agree 
with him which faieth , It is Lewis & fab 
2x , & plerumque ridicula, It is a'Pedant. 
Grammarians--faulr \; | Marrs Varro'and 
others haue beene noted \for: it.'- And' 
if you examine the Examples which 
ſome doe bring, you will: perceiue how 
ridiculous and: vaine:1it:is's So:this Rules 
Wwill not ſcrue to. finde:out ithat which 
wee ſecke for : Theſe bee; bur :Teudicule'| 
Verborum,4# Aucupatioves ſyllabarum as one! 
calleth them : It may have ſome yſez/ and: 
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for iudgements in Lawe, and for the ſexy 


ofluſlice...; 2.7 ; coins 201 ah 
\ Aquinas ſetteth downe a more. cert 


Rule, In-voci 
quam ad quid ſumantur. And words ſhoul( 
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be taken Sen/u currenti; for Vie & Cuſtone 
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us Videndum:, 108 tam din 
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'1S the beſt Expoſitor bott 1 of Lawesanl 
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_Wordes, Quem penes arbitrium «5 my 
porma loquendi, | WS 
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Wherefore, of the many anddiuer 
diſtinctions , diuiſions, and ſubdiuiſion 


that haue beene made in this Caſe, Il 
lay no; more but, Confuſum St quicgi 
puluerem ſeFum &8t : and will conclude 
wel; A man may Wa! 


S of. Diltinftions. | 3 
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| leauing theſe Hiſtor 
tymologicall interpretatiotis 2 and 
cunous :and ſubtile:Diſtin&tions and 
uwions,I {ay,L 
ſtood Sen 
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ee that is bortie wary of theKingsDo- | 
nions , and vnderthe Kings obedience, 
s the Kings hege ſubie@, and borne Ad | 
5dem Regis (tor that is the properandan- 
ent word whichthelawe of'Enzland/hath 
ſed ; Ad fidem Regis Anglie, Ad fidemi Regis 
Francis ) and therefore:hee cannot bee 
Stranger or Alientotthe King, 'or in any of 
is Kingdomes ;\and by conſequence', 1s 
Inhabled to haue lands in England, -andto | 
fuc, and beſued in any Reall ation for the | 
ſame. 3 | by +2 « th od. h 
| And Ligeantia hath ſometimesa more | 
large Extenſion : For, hee that is an Alien 
borne out of the kings Dominions, vn= 
der the obedience of another king ,'it hee 
dwell in England, and be protected by the | 
king and his Lawes, hee oweth to the 
kiwg the ductic of Allegeance'; and fothee is 
Ligarus Regi , and Ligeus Regis andithee 
commit treaſon,: the Indi&tment ſhall bee 
contra ligeantie ſue debitum.;as it was mn S1r- 
ley the French-mans Cale: yet'1sheenot 
the Kings fubie&:/for;' heewas\notrborne 


—_— 
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dfidem Regis ; Bur, this 1snot that 
ance which wee muſt finde-: For, inatny 
and lawfull ſubie& ,, there muſt bee $y 
io, fides, QF obedientia-; and thoſe canng 
bee ſeuered , no more thantrue Faithan| 
Charitie in atrue Chriſtian. And heethy 
hath theſe three a natiuitate,is Ligens! Xevu, 
| and canjnot bee:a Stranger or Alientotly 
King , or in his Kingdomes-.»And/th 
itis/o., may be proued by the Rule of thy 
other two: interpretations of Lawe ;'Tha 
is, Analogica, && Praftica. im 


King Tames hath now the Kingdome 
of England, Scotland, and Ireland,andilt 
Iſles of Geryſey, and Terfey by diſcent!;al 
theſe bee his Dominions, and vader-hij 
{ubie&ion and obedience... +11! {17 201A 


: 
w + 


King Henry the ſecond had Englandat 
Normandy by. diſcent, from his moth 
Mavwathe Empreſſe;and Aniow, and Main| 
by difcent from his father Geffery Plant 
genet;andirelandby conqueſt. | i 


- 


Henry the third had Englandand Ire 


— — 


'M diſcent fiom his Grand-nher Hm Henry 
the ſecond. :: and -Aquitany by diſcent from | 
his Grand -mother Queene Elenor wifeto | 
King Henry the ſecond , and daughter to | 


the duke of Aquitany.. 
| Edward the firſt had all the, ame by 
diſcent ;-.and. parte. of. Scotland: by Cane 


C " | 
{mard the ſecond. and Edward the 
q bird = all the, fame by diſcent alſo: | _ 
ayd beſides, Edward the id claimedalt | - 
France by diſcent from his mother Queene | .., .. 
I/abell, and had the moſt part of it in pot- | 
ſefsion-; and;ſo had How the iſtapd Hen | 
7y the fxrallos. | 
_ Now ifgintheſe kingsti times, ſubiectes | 
dornein thoſe Countries , bewn then vn- | 
der their abedience, yvere noAliens,. but | 
apable of landes in Englard-:/ And if at | 
5 time ſubie&s borne in Irelad,or Gern- 
ey , and Jerſey bs no Aliens , but capable of | 
ands in.Bnglaud; then, by payout call 
Nterpretation , .why ſhould not lubieces 
dorne in, Scotland be at this ime > in like de- 
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gree? ;fo r,in proportio o,andin liked efls| 
and conueniencie , there can bee no difſs| 
renceat all. 


But whether the ſubie&s borne in thok| 
Countries in the time of thoſe kings yyere | 
then capable of lands in England as natu-} 
rall ſubiecs; or were deemed may is 
Queſtion : ak therein Int to 


Air is to bee contidered; and TotheCal 


15 broughtto be examiced per fimi ha. Aid, 


va 
es 


| mDwinite Praxis ſanfhorum ef interyri 
preceprorum. | | 
- Now then the Queſtion is , Whethe tet 
the kings Subic&s of England and Scotland, 
that be PoiF-nati, may be reſembledtothe| 
_ qr of Ireland. and the Iſlesd 
> &c. as now they bee: and| 
Fe Cbieaes of Nas Aniow , 3 2nd 
| Gaſcoyne, > hong 2 arte of Scotland in forme! 
times, when the ſame were the Doane! F 
ons, ws: vnderthe obedience of theKit 
of England: ( for I ſpeake- alwaics 00 
would be vnderſtoodeof kingdomes aol 
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dominions in poſleſsion, and ynder 0- 
bedience, and not -of thoſe: whereunto | 
the King hath right, buthath no poſſe 
| ion or obedience. ) -I houlde, that inall 
points material] concerning this Queſtt- 
-on they are alike,though not inall things : 
( for, then. it were-Idem, and not Simile:)) | 
and this can not bee better vynderſtoods, + 
than by examining the ObieRions to the | 
contrary : which 1n ſubſtance may bee re- 
duced to foure in number.- "r 


— 


Firſt for Ireland , it was gotten by Con+ 
queſt, and the Conquerour may umpoſe 
what Lawes hee will vpon-them : Burt-it 
1s otherwiſe of kingdomes comming by 

diſcent, ©: 


This isa. conceipted difference, and 
lacks the foundation of Reaſon, and hath 
not the true parts of a difference: for thole | 
that are borue in Tyeland, and thoſe that | 
are bornein Scotland, are all alike for their 
birth within the Kings Dominions, and | 
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| are borne vader the like ſubjeQion-ands.| 
bedience to theKing , and haue the'lik 
bond; Nay, euen the ſame bond'of Ull| 
piance ; Thatis, they.ate Horne Ai fidm| 
Reps. « DP 
Beſides, where it is faid , The Conque| 
rour may impoſe what Lawes thee wil: 
Then conſider how it was n the Titerin 
before King Tohngaue lawesto Ireland.” 
Nay, which-is 'more, /I aske whethet 
the Conquerour of Ireland can gent 
— | lawesto England, and make Irifh ment] 

| bee asnaturall-borne ſubie&es in Enpland| 
| (if their birth-right doe nor gineitgheti)| 
| which: before the Conqueſt they Wert 
| not? for, that isproperly the Queſtion! 
| But if any "RM Be , the Caſeofdeb| 
| cent isthe ſtronger : For, ( as IuſticeI# 
| erton1aide) thatis byanyndoubted Till 
| made by lawe ;'the other by aidoubtkul 
| Title wonne by the Sword. "xi 
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| in right by lawfull Jaldind; and Fre y 
| | poſleſsion by triumphant Conqueſt and | 
| vyhich Henry the ſixtheld after in'poſſeſs- 
| on by deſcent? Was ecuer doubt made, 
| Whether the ſubjeRts bdrne there ſo long 
as it vvas in .ſubte&tion:and obedienceto. 
the King, vyere capable of landesin Eng- 
land? 
| Lyvill nowturne:the Caſe, andaske an 
| other Queſtion: ; tf King Tames ourSoue 
raigne had-farft: becneKing of: Boakolbey! 
| lavyfull deſcent (as novyhee is) and after 
| Scotland.had' deſcended A ſhould: 
| -not-the Subietts of. Scorhand i(: kei 
of Poit-nati) haue _— as Natu- | 
| rall ſubjects in England, asthoſe of:France 
| were in Edward rn. thirdstmed * 

Then, hehauing now;both kingdomes 
| by lincall;true,and lavvfull deſcent, itcan 
| make -no diffterence/touching the capaci- 
| teofSubjedts;, vyhichkingdomedeſcen- 
| ded-to/him fiſt ; and vvkich fecand ;ibut 
| both are to him alike. And it dsicdeere,: 


_—— 


Pot-uati, _ 7 
FINE LES mm — 
Poſt-natin Englandare now capable and 
inheritable jn Scotland, though ſomehaye| 
made a cauſeleſſe and-:needelefle doukt| 
of it : and ſo on the other ſide thoſe of| 
Scotland are in England. "1 


AS 4 © 


Nermandy Itis faid, Normandie and Aquitaniz wen! 

and Aquirany. | 50 monarchies or kingdomes, butduke| 

Obie » $» | - . . . | | | 1 _ | 

- domes or ſeigniories in France,and holden| 

of the Crowne of France, and thereforengt 

tobeer eſembled to Scorland ; which 15a} 
ancient and abſolute kingdome. 


This Obie&tion reacheth ' not to tle| 
reaſon of our Queſtion + For, bee 
kingdomes, bee they Seigniories, yet the 
- | ſubiees borne there, were borne out dl 
the kingdome of England,and fo'in thatte| 
ſpect Aliens: Butin that they were boris| 
within the kings dominions , and vndet| 
| his ſubieQion and obedience, they welf| 

no Alens but liege and-naturall bore| 
lubices tothe King ; andſo capableand| 
| inheritable in England. 


' T fay beſides, the Dukes of Normandie | 
and Aquirany were abſolute Princes, and | 
had ſoueraigne frag in thoſe countries, 
although they. did not beare the name of | 
kings ; as at thistime the Duke of Saucy ; 
the duke of Florence ; the Duke and State 
of Venice ; and of late , the great Duke of | 
' Ruſſia ; the Duke of Burgundy ; the Arch= 
duke of AuStria, 8c. - gel 
So the difference in Stile and Name 
makes no difference in Soueraignty:; For, 
king Henry the cight had as ſours ſoue-| 
raignetie in Ireland, vyhen his Stile was 
Lord of Ireland, as when hee changed his 
Stile, and was called, King of Ireland. 
' And, to fay, That the tenure of the 
Crowne of Fraunce ſhould giue any priuts | 
ledge to them of Normandie and Aquitame | 
m Englandis a ſtrange conceipt ; It might 
rather bee obiected againſt them. But, as 
laied before, they were borne within the 
kings Dominions, and vnder his obei- 
ſance, and therefore as ſubicts borne in 
England. - :- y 


And 


_—OO___—_—_— 


The Crowne 
andgreatſcale 
of England, 
Obiett. 3. 


Reſponſ. 


- 


that there were foure and tyventic 


ſed in poyverand ſtrength, they ſubdue 


their neighbor : Princes ,.and ſo that king 
dome grew to that greatneſle that novyit 


£ 


5 at; euen asthe Heprarchic in England Wa 
diflolued, and made ar-intire kingdoms, 
when ane of the kings mightier thanthe| 
reſt ſubducd his neighbors. eq 
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in Gaule: Butasthe kings of France increz 
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ſelues : and not depending 'torſubje&ty| 
the Crowne of France: and the kingdome| 

of Francewasthen a fmallportion of Gab| 
ka, and buta little one, in compariſon R 
thatwhich itisatthis day. And ſomefyy,| 
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was obieed before . That they were but 
Seigniories houlden of 'the "Crowne of 
raunce . And 1t is true, that before Eds. | 
wardthe thirdstime, thoſe Kings of Eng- | 
Jandthat held thoſe great Seigniories, did 
acknowledge, that they held the fame of 
the Crowne of Fraunce. 1 
Buttheſe ObieQions be light; and not 
worth the time that hails beene ſpent a- | 
bout them © The Soveraignetie 1s 1n-the 
perſon of the:King;;the Crowne is butan | 
Enſigne of 'Soueraignety:; the: Inueſture 
and Coronation-are' but ' Ceremonies. of 
honour, and maieftie + the King 1s anab= | 
ſolute andperfe& king beforche becrow-. 
ed.and without thoſe Ceremonies. 1; |- 
The Seale is to be alteted and changed 
at the will and pleaſure of the King : hee” 
may haue: one ,/hee- may haue.many , as 
pleaſeth him.” The King did'vſe Queene | 
Elixabeths Seale\, for duuerſe moneths at- | 
er his comming 1to England: Queene 
Elizabeth vied king Philips 8 queene Ma- 
es Seale for atime ; and queene Marie v- 


—_————— 


I fed 


[ed king Edwards ſeale: And allthatwy 
ſodone, was well and lawfally done. Ms! 
ny things were done by auncient kings 
England beforethe Conquelt by their-y| 
nature, and figne manuel} withoutanie| 
ſeale at all; and ſome ſuch ſince the Cow 
queſt alſo : as Graunts made by Maudetls| 
Emprefleto Albericke de Vere, and other, 
The King may by his great ſcale coms| 
| maund all his ſubiees that bee vnderhy 
obedience whereſoeuer they: bee mi the] 
| world::'So he did in Normandie ; lo hedid 
in Aquitany;; ſo heedid in that part of St 
land'thathe had in poſleſsion . Andinu, 
Edw. 4: his Iudges kept ordinary Coutts 
of juſticethere-: and Ihaue ſeenetheRe/ 
cords of Placita.Exercitus Regis apudEdir 
burgh, Apud Roxburgh,Apud $.Tohns-towh 
Cc. Scotia. So; heemay commaund 
ſubie&s, ifthey be in France,Spaine,Row, 
or Turkze, or the Indies. And; for feueral 
ſcales, the Earle of Cheer had: a ſpecial 
| fealeforthathisauincient County Pala 
The Duke of Lancaiter had a ſpecialbleat 
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for | hisnevs ; Countie' Palatine Am f 

when theſe Counties: came'to: the kinoes 
poſlcſsion, the Kinges continued ſcuerall 
{eales in them both-for the adminiſtration 
of 1ultice:;:butas ſubordinate to the [Sreat 
Seale of England. 
AndlI make little Frere ha if yY King 
(hall now-commaundany of his-ſabiets 
of Scotland vnder his great ſeale of England, 
they will (asthey ought) ductifully obey | 
him. As in king Edward ther. Edward the 
2. and Edward the 3. timesthey comman- 


ded many of the Lordes of that parte of 
Scotland which then was vader their obe- 


* 


dence. 


p14 finde;thati in 13. Edw. 2-quarto tic hunky 
the King ConStircuir Adomari de Valentia co- 
rem Pebrochie Cuſtodem Regniſui;ac locum | 
ſuum tenentt quamdiu Rex in partibus trans | 
arinis mora fecerit. And the next day,vix. 
Die Tours quinto die Tuny Rex ordinauit,quod 
ragnum Sigillum ſuum remaneret clauſum in 
liquo loco ſecuro, dum Rex efſet in partibus 
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| Seneral Laws, 


Obiett. 4. 
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| Wasa petty: Sea lepro repimine Regnighd h es 
in are compriled Commulsion$tor luftic 


Maniatoria,& ad breuia conf. acl 
to for Rimnedialia ap; are termed. rl 


It is aide; i Slarlan hah Lov 


| are proper forthat kingdome, & thatthg a 
| are not{ubie&tothelawes of England, and 


{o e contra. 


AndJaſtly itwasſaide, thatin Buglnl 


| euery perſon was within the wurifdiaiond} 


ſome Leete, and atthe age oftwelue yeats) 
euery one 1s to bee ſwome in the Leetet 
bee Foiall and Loiall to the King of By! 
land ; Thatis, to the 'Lawes of England 
( torſo heevnderſtoode Loiall:) Bur Polk 
nattin Scotland can not be fo ;and that the 
hauean other forme of oathe'1 in n Seal l; 


Ergo, 
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., Forthislaſtparte ;-of the Oatheinthe 
Leete, the Lord chiefe Barondid cleere it 
{oplainely , as more needes notto be ſaid. | 
This is Legalis ligoantia , It1s not Alta lige- 
antia by birth;whichis'that which we haue 
now queſtion.” i 0 
| The Hiſtoricall diſcourſe that hath bin | 
made of Leeres, of Law-dayes, of Decen- 
na, Decennari, ot the Tenne-mens Tale, 
and the Oathe of all Male children of 
twelue yeeres, &c. taken atthe Leete, 1s 
no newes indeede,itis very olde! © 
Maſter Lambardhath it all, and more | tumterdines. 
too, at large in Explicatione verborumin the | j{fgromenn® | 
word Centuria ; It vvas before the Con | 
queſt. i 2/7. WISHILIL bf 
But it maketh no hing to this natural! 
Allegeance and ſubiecion of birth'; it-is 
not Alta ligeantia by birth-right ; it 1s but 
Legalis ligeantia by Policie : And* Firgher- 
bert callerh it Swearing to the Lawe.- | | 
And if that wererhe onely'Bond and 
Marke of Allegeance, many areouvof it; | 
and ſo at libertie . As, children vader 
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twelue yeercs ; yet ſometimes. they my| 
commit treaſon and felony ; where, Ma 
| tia ſuppler etatem 50 women of, all ſoney| 
| yet they may bee ſhrewd anddaungeray| 
| traitours.; and if they bee women-nobly] 
borne , or widowes that were Wiues t0.n0-| 
ble men, they ſhall betried per pares. © _ | 

Alſo Noble men of all fortes, whoar| 
neither bound to attend the Leete, nortg| 
take that Oathe , as appeereth by Brizm| 
cap. 29, treating of the Court called/Th| 
Shirifes Turne , out of which the Leete ſec: 


| 


meth to be extracted : For, whatſoeuer| 
not; preſented in the Lecte may bee preſet 
ted andpuniſhed inthe Shirifs Turne. And, 
M Kitchin citeth Britton in this pointioll 
the Lecte; and alleadgeth alſo the ſtatute} 
ot Marlebridge cap. 10. to the fame put] 
pole. - ' $i 210g 
. And at this day the VIEW of Francks| 
pleges, andthe putting in of Francke-pl&| 
ges, and the Decennary, are but bare nal 
of things paſt,the vie and ſubſtances 08 


| lete and gone, 
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Poft-nati. 


| And, as it was faide, fewinthis place | 
haue put 1n ſuch Pleges, or taken that 
Dath, and yet Itruſt wee are good ſub- 
eas, and beare true faith and allege- | 
aINCc. | | 
| But this hath beene fo fully anſwered | 
and cleered by the Lord chiefe Baron, and 
e Lord Coke . chiefe Tuſtice ofthe Com- 
on pleas, as I doe wrong' to ſpend time | 
nit. | 
Bur touching the ſeuerall Lawes; T ſay, | 
nat ſeuerall lawes can make no difference 
11 matter of Soueraigntie; and in the bond 
of Allegeance and obedienceto one King: | 
\nd fo it concludeth nothing for the point 
nqueſtion. Ns. M9} 
- Normandy -and' Aquitany had ſeuerall | 
tawes diftering fromthe lawes of England: 
fo had Fraunce in King Edward the 3. and 
Henry the 6. his time. 
| Ireland, before king Tohns time continu- 
ed their auncient Lawes , and ſo, for the | 
oft part, have doneecuer fince. 51 
| Gerneſey and Terſey haue yet/at this day 


/ RO 
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ſeue- | 


Normandie. 5s tht 

Wales had, 8 19 many things yethay| 
ſeveral! Lawes : ſo for the County Palatine 
of Che$ter allo. © #7 

Yetthelſe never were , nor muſtnothy 
cante]led and cut off from their allegeang 
| and obedienceto the King; northeKin 
ſubiedts borne there be incapable of hand 
and inheritaunce in England : for vyhete 
there is butone Soueraigne, all his{ubie® 
borne in all his Dominions bee borne4 
fidem Regis ; andare bound to him byoit 
bond of Faith and Allegeance: And in in 
one 1s not greater nor leſſer than an one 
nor one to bee preferred. before anothet 
butallto bee obedient alike ; and to bet 
led alike ; yer vnder feuerall Lavyes 
Cuſtomes. And-as Saint Gregorie aye 
of the Church, 1; ona fide nihil 'gj# 
| Ecclefie ſanfte diuerſa conſuetudo © SOIW 
conclude for this. point, That-diuet 


tie of Layyes and Cuſtomes makes)00 


bread 


org : 
FR” AW? ; 


breach of thatv vnitic of obedavwtey Ga: | ; 


and allegeance' which. all-liege: ſubjes | 
owe to din liege-King) and Soueraigne 


Lord. Andiasnonewott em can! be Aliens | 


co the king! ſo:none of themcan bee/Ali- 
ens or Strangers in/any of hiskingdomes | 
or dominions-;3 Dor-Aliens af: irangers | 
| one to another, no|more than a:Kentiſhs | 
| man, toa Ghothitiordr Ore Contra; 1. 
| And :theretorea}]:that haue bin borne 
in any. ofthe, kinges:dominions-ſince-hee 
\ Was King of England,are capable and inhe® 
ritable in; 'allius Dowinions without e2 EX= | 
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Abd's as to oihs Fw vaitdos fo Obie | 
tion; that there wilb be-defe&of triall; 

for, things doneiinScofland ;: cantotbee. | 
tried [ev Englanls ;2Fifay; ithar thatimakerh 


little to:opr preſent. Queſtion, fy whether | 


Pot-naziin Scotland, be Aliensin England, 
and not capableof landesin England © but 
it trencheth- ro;caſtiſonve: afperſion'yp+ 

onthe: common lawe of: England; - That 


DefeR of 
| Traall, 


|  Pofl-nati. 


ir is not ſufficient to giue1uſtice tothe] 
Kinges ſubiees for lacke of ſuffigen| 
meanes of triall of queſtions offa&'z by] 
to this baron Altham gaue ſo full an un-| 
ſweare, as more cannot bee faied :'And| 
ſo heedid both clearethe doubt, anddid| 
vphould the ſufficiencie of the lawe | 
England in that behalfe. And i ſeemeh| 
ſtrange, that this ſhould now bee fouid| 
outto bee obiected againſt Scotlapd, (inet 
| it vvas neuer heererofore obieed' for] 
| France, Normandie, Aquitany, nor is atthis 
day for Ireland, Gerneſey, and Ierſey,&| 
whereas all ſtand ypon the ſame realon| 
| for the point of triall. But the wiſedome| 
ofthe lawe of Englandhath beene ſuch, a] 
there never failed certen rules for triall 
all queſtions in fa& ; and:thoſe were W} 
tedand adapted to the Matter whichwil 
| to bee tried, And therefore ; whoſocu| 
doth diligently obſerue it, hee ſhall find! 
in the courſe and practiſe of the lawes 
England aboue twenty ſeverall formes0 
| trialls : as by Battell; by Iuric , and thi 


ma 


—— 


| | Poit-nati. 
in diuerſe kindes ; by Wager of Lawe ; by 


Proofes ; by Examination ;-by Inſpection; 
by Certificates of diuerſe kindes; and by 
manie other wayes : And leſt there ſhould 
bee any defect in that behalfe, the Law | 
hath prouided ſcuerall formes of Toyning 
of iſſues ; and in that , hath ſpecial] regard 
of things done outof the Realine, as cue- | 
'rie Student may ſeein the Bookes of Re- | 


ports. 


' Thus I haue paſſed theſe foure Obie- 
ions, and therefore for this part I con- 
clude, That if Argumentum a fimiliwere e- 
uer good and concludent in Lawe, my 
Lords the Iudges haue proouedthis Caſe 
by ſo many plaine and dire&t Examples, 
and like Caſes ; and by ſo manie ſtrong 
arguments 8 ſolide reaſons drawneout of 
Booke Caſes, out of Statutes, out of the | . 
rue rules and forme of pleading, and 
put of: ancient Records: and. Precedents, 
ſome produced by M. Atturney, and ma- 
ny moe remembred by:the Iudges, asno 
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onething can bee more plainely exemply| 
fied, nor appeare more'like' to a other, 
than this Caſe is to ithofe” Caſes'which| 
they haveremembred; > 7 \>©: 10-2Mity 

But if examples and 'arguments4/{mij 
doe faile, then it remaineth Recurrere all 


Rationem ; and what reaſon 'thatoug tro 


... | bees, and how to bee vuderſtoodey"isto! 
» | beconfidered : for, it1s ſaid,” thatLexel 
ratio ſumma, iubens ea que facienda ſunt, Q| 
prohibens contraria. So it muſt bethe dept 
of reaſon , not the light andfſhallowdi| 
tempered reaſons of commonDiſcous| 
(ers walking in Powles , or at Ordinarie 
n their feaſting and drinking; 'drownel 
| with drincke , OT blowne away with.a 

whitte of Tobacco. Lucrerius noteth; thut 
m many there is Rationzs egestas ; And (ant 
Gregory faith, Quz in faftis Dei rationemml 
| Viar, infiruntatem ſuam conſiderans air 
Vracatrationem vider:For, altho ugh Re 
and Knowledee bee infinite; yet. no 
can haue -more of it than hee is capabie® 
Euery man 'muſt receiue ir., and ket ef 


- aq 
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in his owne veſſel toi cannor bi 


neighbours braine-pan roputit mn >. And 


therefore itis not withourcauſe';.'thatave | 
of the graueſt and beſt1earned. Lawyers of 
our age, and-a priuie Counſellor 'to.one 
of the greateſt Monarchesof' Europe, de- 


{cribeth thoſe that. ſhouldbeeiInrerpres | 


ters of Lawes by:foure ſpeciall qualities, 


| That 1s, 1. AErate graues, 2. Eruditione pra 


ſtantes 3 3 V[u rerum prudentes , 4- Publica | 
Fauthoritate conSturutt: - y0.there muſt be gra- | 


ues there mult belcarniog;] theremuſt.| 


be experience, andchere mutt beauthori- | 


tie ; and if; _ one of theſe want, theyare Are 
not to-bea Yowed to be -Inceppreterk of the 
MLAWE. + tre S19713 eRa1 


How -all thee Qu baleing concurreiim | 


theſe, reuerend Judges; - hon wee haue 
heard in this preſent Caſe zo will qparerto | 
ſpeake vvhat: L:thirike-': [Fot, -Chnj/oSbeme | 
teacheth mee, = #7 Landarur's in Lk flagel 
Jatur i ardecir i570 90290 95Hl ded Las | 
MP als ver 36008 rich oT 


OR \Cedlogront :ahis deptlof "——_ 


yo eo Tr emma 
- 
= 


M3 


H oppervs de 


vera [ur prive | 


dentia pag, 1 18 
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the ſame Author giueth a caution, which| 
isthis ; Vitium quodin hoc genere fugi dela 
eſt,ne,fi Ratione now inuenias, mx legem fue] 
ratione eſſe clames. And in 36.H.6.Forteſay| 
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Now when wee come to examine/by| 
reafon', whether Poſt-natt in Scotland(hall 
be diſabled as Aliens, or ſhall be capabhz 
of lands ih England, as naturall borne ub 
teas there ; weeare firſt to confideryviut 
15the reaſon whie Aliens in the Domin#| 
ons, and vnder the obedience of othet| 
| forraine Princes, are nor capable of lands| 
England: And ſurely, the true reaſonth| 
that which was noted by baron Althanil 
and hathfince beene ofte remembredM 
The danger that might thereby comet| 
the king and the common-weale: SpecuF| 


A. 


ws 


- 
l & E 
% 2 


Polt-n, nati.. 


ly by drawing hithertoo oreat multirudes þ.- 
ofthem : for ſo the Treaſure ofthe Realme | 
might bee ny by them into other | 


forraine Kingdomes' and- Countries; 


whereby it _ bee vied againſt the 
King, and to the preiudice of the State. 
And beſides , they might vnder-hand 


practiſe Sedition” and: Rebellion in- the | 


| ingdome , and- cauſe many other daun- 


gers and inconueniences:: but that reas | 


ſon cannot ſerue: againſt PoSt-nati in Scot 
land, now that there is but one King of 
Loth the kingdomes, 'no morethan it can 
Mcrue againſt thoſe that are /borne1n' Tre 
2nd, or Gerneſey, or Terſey: and therefote 


in ia the ria are ascapable of landesin | 


1 gland , as the kings ſubiects of OY 
c nd Gaadah and Jerſe eyares 


$ S404 
E x #2 


Againſt this, hore have als babi! ma- 
ny Obictions made, and Reaſons deuiſed | 
that ſeeme witty, and haue ſome ſhewof | 
' probability. to proue that PoSF-nati mn Scor- 
jand are Aliens , and ought notin reaſon 


to 


f | 


| 


to:bee capable of tlandes x vEnglandz raid 
_ \/1 T3109 nj 
12d: That Entlontias and:Scatiandwereyin! 
ancientſeurrall kingdomes vader va 
kinggand-ſeutrall crownes;:(- 1 2120 
| --/43-Ehat they .continue e yerſeuel king! 
domtss/aoy gdvim Shai) bak 
 2:{g-rT hatithey Laker yet ec: Giridl: 
 (aueraltSeales, Geral Gadmcat Eb 
railings: Forgts aid, — — 
baking atbdils.ahd; hatbut6nenauy 
 body;yetiniudgement of awzheds with 
ſpect of his two ſeucrall kingdomes}a 
| tw ſegerallkip TS,; and-the'ſft ects of el < 
Cuerall-kingdows are>bound:to hinkby 
diltih& al legeanoe:,) alt thee 


Tail-Lawes of,-the kingdome where th ey 
were borne... 


| 91615 big ir wp 
And allthis is grounded ypon rhisrul 
or fiction in hawe: ©uanio dud 1rd com 
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| had be toned; 15 aki Dewio 
at, pleading deviled  : whach! theD Dew | 


Poit-nati. 


I:nts haue vſed in this Caſe , ſuch as can | 
not be found inany Record , euertohaue | 
beene pleaded before ; and may-as well 
crue againſt the Kinges ſubiectes/of Ire+ 
1nd, as againſt the PoSt-nati of Scotland. | 
And ſithence in; former times the hke | 
forme of pleading vvas neuer ſeene-a- | 
painſt any of the Kings of Englandes ſub- 
eds, which were borne in any of his do= 
minons outof England,as in'Normandie or | 
quitanic, or in France (I meane ſuch part 
ff itas was in the Kingespoſſeſsion , and 
n ſubie&tion and obedienceto him, and 
zotin thatparte of Francewhich his ene- 
nics helde ) ic may beprobably inferred, 
That it was then generally-houlden., that 
either ſucha forme of pleading , nor the 
Matter it ſelfe was wfkcient iQ Lavve to | 
liſable anie fucks Plaintife + for, againſt 
rench-men that «yvere not ynder- the 
ings obedience wee finde it often plea- | 
:d. And as thoſe that were not ſubie&s 
the King, nor-borrie-voder-his obedi- 
nce, did then preſume to bring ſues, 
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and ations in England. So it cannothy 
thought , bur that the: king having tha 
fo large-and ample Dominions' beyon 
the Seas, as Normandy and Aquitany;and 
many other partes of France, ſomeofhi 
ſubie&s borne there , had cauſe to haue 
and did bring the like fuites in Enplail 
And firhence. no ſuch Plea is found'y 
haue beene then vſed againſt them, iran 
not in Laweand Reaſon bee now alloy 
againſt the Po5t-nati1n Scorland: Form 
ſay as Aſcue ſaied 1n-37. H.6. Our Preatq 
ſors were as [age and learned as we be. | "| 
And I fee not, butthat inthis Galt 
good Argument may bee reaſonablyur 
duced from the Negatiue, as it was10/W 
Caſe reported by the greatlearned, a 
molt graue and reuerend Iudge fir Jam 
_ Dyer chiefe tuſtice of the Common pi 
| Anno23. Elizab. The Queſtion there, Wh 
| Whether an erroneous iudgement gui 
{10 Ric, whichis amemberoot:theC 19uF 
| Portes, might bee reuerſed in the kw 


Bench, or. Common'place at W iow 
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er ; Andit wasthusreſolued:; Sed proeo 
110d null tale breue in Regitro, nectn aliqut- 
bus Precedentibus curiarum predictarit inue- 
iri potuerat , dominus Cancellaruus Bromley 
er opinionem Capitalium Tuſticiariorum vtri- 
uſque Banci | denegauit tale breue concedere. 
And ſo luſtice Fenners argument huujdeth | 
well,yiz. There is in this Caſe. no-Jawe-to 
exclude the Complainant, Ergo hee is a 
liege anda naturall borne ſubtect. : 
- But the forme. af pleading inthetime 
of king Ed.t. 11 Coblediches caſe, which was 
cited out-of Hengam, - (and the" Booke 
ewed heere by the Lord chiefe: Iuſtice 
oke ) is ſo. dire& and plaine for this our 
Queſtion, as nothing car» bemore plaine*: 
nd therefore I thinke it not amiſleto re- 
Port ILaganesc/ 1s Þ LE WAITS 
| That Caſe was ineffe& and, ſubſtaunce, 
thus: -c;- 162) 45m fun 
A woman broughta Writte of Ayel a- 
zainſt Roger Cobledicke, and declared of | 
ne ſcifin of Roger her Grand-father ,-and | 
conuciced the diſcent to Gilbert her father; 


wed =" 
. 


and from him to the Demaundanr; as 
| daughter and heire . The Tenant pleads, 
that the Demaundant was a French 
man , and not ofthe ligeance nor ofthek. 
| delitieof England ; and demanndedindye 
ment if ſhee ought to haue the adtions 
coainſt him. Thus plea yvas houldent 
Bel inſutficient ; and thereupon thets 
nant amended his plea, and pleadedfu 
ther, That the Demaundant' was not d 
the ligeance of England, nor-of thefidel 
tie of the King ; and demaunded/ivags 
ment, 8&c. And againſt that plea none 
ception was taken, butthereupon thee 
maundant prayed licence to depart-iro 
her Writ. By this itappeareth paint 
thatthe firſt plea, alleadging thatſheW 
a French-woman , and not of the ly 
ance, nor of the fidelitie of Englana, W 
inſufficient ( and fo declared by Berre® 
the chiefe Iuſtice; ) For, there can bet 
idelitienor allegeance dueto England 
{peQing the land and foile without#V 
| Ueraigne and King. But the ſecona''y 
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alledging , that ſhee was not of the lige- 


ance of England, nor of the fidelitie of the | 


King, was good and ſutficient : For, to 
the King fidelitie and allegeance is due; | 
| and therefore, ſince ſhee fled in that, ſhe 

| was not to be anſwered:and thereupon ſhe 
| praied licence todeparte fromher Write, 


| and ſo ſhe lef her ſuite. 


| Now, for the reaſons which haue beene. 
| drawne and ſtrained outof the ſtatute 4. 
14: Edy.3. it they bee well examined, they 
| ſerue little for this point which we hauein 
| hand. el REA 
It is to be conſidered, at whattime, and 
| vpon what occaſion that Statute was made: 


the Crowneand Kingdome of Fraunce by 
| deſcent from his Mother, | and hauimg 
port many yecres for the recouering of 
| the ſame, reſolued to take vpon him-che 


aduiſed thereunto by them of: Flaunders : 
Hereupon he did take the Stile of | King of 


R*. 


_ <= % * = ed SPIE te tt 


King Edy. the third being rightheire to 


| Name and Stile of King of France.z being | 


N3 France; 


\ tat, 14.Ed, 3. 
Thar the 
Realme of 
England ſhall ' 
not be ſubie& 
to France. 
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Fraunce ; and altered his Seale arid hy] 
Armes ; and after a while, placed*thi| 
Armes of France before theancient Armg 
of England; as they are borne atthisdy 
This gaue occaſion for the making df| 
thisſtatute : for ſome people (4ſcunger| 
tes, faith the ſtatute) ſeeing this changg| 
and conſidering the large andamplees| 
tent , "and the magnificence of that grea| 
Kingdome,begatine to doubtthat _ 
would make his Imperiall ſeate thereza 
conceiued thereby , that the kingdomed| 
England, being the leſſer, ſhould been} 
ſubiection of the king and kingdome® 
France, being the greater ,' and to beego- 
uerned and ruled by a Vice-Roy,or wh 
P as they faw Ireland was. And thoughl| 

heKings Stile, England was placed before] 
France, yetthey ſawe the Armes of Frai| 
marſhalled before the Armes of England;| 


though at the firſt bearing thereot lome 
lay itwas not lo. - WY 


 Focleere this doubt, and to take aw] 
this feare from the Subie&s of Engldi | 


5 | by 


LOS 


PoRR-nati. 


un this Statute made, as doth plainel 
appeare by the wordes of the ſtatuteit 
ſelte. 


+ iS T 


Now if you will make an aptand pro- 
per application of that Caſe then be- | 
trweene England and Fraunce, to this our 

| Caſe now, betweene Scotland and England, | 
| it muſt be thus: 
| 

| 1. Edw. 3. then king of England (being 
| the leſſer ) had afterwardes thekingdome 
| of France ( being the greater) by deſcent, 

and tooke the Stile of King of France. 
| King James king of Scotland (becing the 
| tefſer) hath afterward: the kingdome of 
| England (being the greater) bydeſcent, , 

and taketh the Stile of King of England.. | 


| 2. King E43..altered his Seale, and thus 

| Armes, andplaced the Armes of Fraunce 

|| beforethe Armes of England. S811 

| King James hath changed his Scale, and 
his Armes in England, and hath placed the: 
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| Armes of England before the:Arii 


Scotland. . 
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_ > 3, It wasthen doubted,that King oy | 


3. would remoue his Courtoutof England, 
| the leſſer,and keepe his Imperiall ſeatean 


ſtate in France, the greater. 


Kivg Iames hath indeede remoouedhis 


Court out of Scotland, the leſſer, andidc h 


in hisroyall perſon (with the Queeneand 
Prince,and al} his Children) keepe hs Im-| 


periall ſeate in England, the greater. 


4- Inal theſe the caſes agree;but yet one| 


.< 


difference there is, and that is in the Stile:| 

For king Eq.3. in his Stile placed England| 
| thelefler, being his ancient kingdome, be-| 
' fore France, the greater , being newly deb| 


cended vnto him. 


| ButKing Iames in his Stile placeth Ep: 
land.the greater , though newly deſcended 
vnto him, before Scotland, the leiſer,beiny | 


his ancient kingdome. | 
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5- Now, this being thus 3-perhappes | 
Cotland m1 ht our of this-E? ample _ 
conceiued fe like doubtagainſt England, 
5 England did then againſt France : But as 
there was then nodoubt made, whether 
the kings ſubics borne in Exglandſhould 
be capable of lands 1n France;lo,o ut ofthis 
ſtatute, and ypon this example:no doubt 
can bee inferred , whether the kings ſub- | 
iets now borne inScotland, ſhall be capa- 
ble of lands un England. + en nn | 
But, all. theſe ObieQions,. | and the 

ground whereupon they areframed, Viz; 
Quando duo, intra Wc,. bhaue beene. ſo tho» 
rowly and profoundly.examined.,, and | 
ſo learnedly and fully anſwered and clee- 
red by the Iudges, as make no doubt but 
all wiſe and indifferent hearers be well {a> 

bed Theredt. te ron {00 et 
| Andifthere bee any ſo poſleſſed with a | 
p:eiudicate opinion againſt Trueth,. and | 
Reaſon, that will fay.in their owne heartes 
icet perſuaſeris non perſuadebis ; 8 lo, either 
crpent- like ſtop their cares ” orclſe wil- 
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fully abſent themſelues , becauſe th 
would not heare the weaknelle and:abſyr. 
dities of their owne conceipts' laiedops 
and confuted : If there bee any ucl l 
ſay (asItrult there bee but few ; andya) 
| I teare there bee ſogne) I would theylul 

learned of Terrullian,, That Veritas dotend| 
ſuadet , non ſuadendo docet. And wiſh! 
they bee not found among the numbers 
thole to whome Saint Paul ſaieth , Si qui 
ignoratignoret: And Saint John in the Ape/ 
calips, Qui ſordidius &$t, ſordeſeat adhuc. And 


L will exhortwith Saint Paul. Qi renzt,th 
neat', and not 'wauer or doubt” by fd 
wekeatgumentsand objedtions. © || 


-— <A in this new learning , there 1508 

| Eegmette | £27 Otitio ſtrange ; and of ſo daungerob 
Crowne, © | conſequent, as1 may not let it paſle, WK 
That'the king'isas a king diuided in hm-| 

{elfe ; and ſoas two kin _ of. two ſeueral 
kingdomes ;and that there beſeuerallal 
geances, and ſeuerall ſubie&tions due! 
to him reſpectiuely in regarde of his ſeus 


JIE 


ht 
_ 
G En 


| 
Tall 


rall kingdomes /the one not ot artcipaing 
with the other. 


* This is/a daungerous diindion be-|- 
| tweene the King wa. the Crowne, and be-| 
tweenethe King and chekingdome:Itrea-| 
cheth too farre';'E with: every 7 good fubie& 
to beware of it. It was neuer raught , but 
either by traitours; as in Spencers Bill 1n Eg. 
wardthe ſeconds time (which Baron Smig,| 
and the Lord chiete Baron, and Lord Coke 
remembred) or bytreaſonable Papitts, as 


Harding in his Confuration of the Apolo- 


_ "EIT 


oje maintaineth, that Kings haue their au- 3 


thority by the poſitine Lawe of Nations, 
and haue no more power, than the People| 


hath; ofwhomethey take their temporall 
iuriſdicion'; and fo An and 


others of tin crew. 

' Orby ſeditiousSeQaries ind Puritans,| 
'as Buchannon De Ture Regni apud Scotos,, - 
| Penry, Knox. and ſuch like: 

© "For, b ytheſs, and thoſe thatare their 


ollowers " of —_ Faction, thereisin| 


— ee ON OEN - __ 


Oz their 


E 


their Pamphlets too:much:4 
ſeede ſowne. 


 - | But leauing this 1-will adde'aflinl} 
| more; to prooue,that in reaſon Robere Gab! 
| Kine. a other hike, Poi}-nati. wiScotlaw 
ought by Lawe to-be-capable oflandesin| 
England. and for that, I wikremembervow!| 
rule more which is certenand faileth ng 
and ought to bee-obſerued-in all Interpie 
tation of Lawes; and that is, Ne quid ab(w 
dum, ne quidilluſorium adnitrarure 1,1 1| 

But , vpon this ſubtle anddangerow! 


3 
- 
: 


7 


Diſtin&ion of. Faith and Allegeance dit 
tothe King, and of: Faith arid Allegeand| 
dueto the Crowne, and tothe Kingdoms 
(which is the onely Baſis and' fundamer 


TFT 


tall maine reaſon to diſable.the Plaintlt 
and all Poſt-nati ) there fo] low.too mall 
oroſſe, and fowle abſurdities, whereol! 
will touch ſome few, and. fo conclude; u 
m Laweand Reaſon this ſubtile, but abu 
and dangerous diſtinion., 'ought aÞill 


beallowed. 


- This'Bond of Allegeance whereofwee 
diſpute , is Vinculum: fidei ; it binderh'the 
oule-and conſcience of euery ſubiect ſeuc- 
rally and reſpeiuely, to be-fairhfulland 
obedient to the:King : and asa,Souleor 
Conſcience.cannot bee'framed by Policie; 
ſo Faith and Allegeance cannot bee framed 
by Policie , nor -putinto a politike bodie. 
An oath muſt beſworne by anaturall bo- 
die ; homage and fealtiemult be done by a 
naturall bodie, a politike body cannot doe 
Nowthen,-ſince thereis but one king, 
and foueraigne;.: to whome this. faith-and 
allegeance is due by all his ſubies of Eng- | 
land and Scotland, can any humane policie 
diuide this one King, and make himtwo 
kings? Cancor Regis Angliebe in manu Do- 
mini, and cor Regis Scotie not ſo? Can there 
bee warres betweenethe King of England, 
and the king of Scotland? or betweene the 
kingdome of England, andthe kingdome 
of Scotland, ſo long as there is but one 
king? Can the king of England-nowſend. 


—— 


| 


an army roial into Scorlandagainſt thekin 
of Scotland? Can there bee any: Lettergd 
Marke or Repriſlall-now: grauntedbythy 
king of England, againſt the ſubiedsofthy 
king of Scotland? Can there bee any Prot 
&1ons now, Quia profetturns in exercitulh 
cobi Regis Angliein Scotiam? 
- Nay ſhortly, Can any man beea tne 
| ubie& toKing Iamesas King of Englanl 
and a traitor or rebell to king Iamesas king 
of Scotland? Shall a foote breadth, oral 
inch breadth of ground make a different 
of birth-right of tubie&ts borne vnderone 
king? 'Nay, where there are notanycent 
bounds or limites knowne atall, but 
imaginarie pattition wall, by a concept 
iRion in Lawe? It isenough to propoui 
theſe and ſuch like Queſtions'; whered 
many more- might be remembred': ut 
carry a {utficient and plaine anſweattW 
| themſelues : Magis docet qui prudenteih 
terrogat. > 21710008 
As the King nor his heart cannotv*| 
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II 
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 Pofknati. 


juided, for hee is oneentire King ouer 
1] his ſubiecesy in which ſoeuer of his 
Kingdomes- or Dominions they yvere 
dorne, ſo hee'muſt not bee ſerued nor 
beyed by halues ; hee muſt haueintire | 
1nd perfect obedience of his ſubiects: for, 

igentia ( as Baron Heron ſaied well) mult 
daue foure qualities ; It muſt bee 1: Pura | 
fimplex * 2. Integra Q& ſolida : 3. Vniuer- 
alis non localis : 4. Permanens, continua,7 
Leſa. Divide a mans heart, and you loſe 
doth parts of it, and makeno heart atall; 
bo hee that is not an intire ſubie&, bur 
alfe faced , 1s no ſubieQatall; and hee | 
at 15 borne an intire and perfe& ſubieR,; 
dught by Reaſon and Lawe to haucall the 
reedomes , priuiledges, and Eenefites | 
dertaining to his Birth-right 1n all the 
unges Dominions ; and ſuch are all the 
PoSt-nati in England and Scotland. And the 
nconuenience of this imaginary locallal- | 
legeance hath beene ſo lately, and ſo ful- 
ly declared by the Lorde chiefe Tuſtice 
Coke, as more needes not bee ſaicd in it. 


0 


—_— _—Y 


olleſsion , as Iuſtice Fenner note gt 
gouernement which Moſes-bad-ouer ts 
people of Iſrael in the wilderneſle; |andy 
in the Caſe which ſir Tohn Pophamthe lat 
Lord chiefe Iuſtice did put in the. ar 
ment :.If a King and his ſubies beedns 
uen out of his kinedome by his enemis 
yet notwithſtanding hee continueth {lil 
King ouer thoſe lubice&s, and they rel ul 
bound vnto hin by their bond of alles 
ance, whereſoeuer hee and they bee3Þ 
there can not bee a King of land withol 


ſubieRs , For, at were but I arm 


 belluas,and,Rex Q& ſubditi ſunt relatina. 

. {2CONe 
I faied there was an other genefall ni 
for expounding of Lawes, which I#elet 
uedto bee laſt ſpoken of , I will now. 
touch it ; for, I will nor ſtand to:examil 
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by humane reaſons, whether KingsW# 
before Lawes, or Lawes before:Nwg% 
nor how Kings were farſ ordained j' 


WY 


ARES... 


— 


RN LEE ves ; northe cuerall conſtibns 
ons and frames of {ates an common- 


| weales; "nor What Plato or 


me” ——_—— 


Written of this argmment. 
They were men of ſinguler learning 


and witedome, bur wee muſt conſider 
the time, and thecountrie in which they 


lived, and in all their great —— 


lacked the true ve learning ofthe knowle ge I 48 


of God. They ' were borne and hue 
Greece , and in popular States: they a 
enemics,oratlealt millikers of all Monar- 
 chies ; yet oneof fthem diſdained not to | 
bee a Gs or mercenarie hireling to'a 
Monarch. They accompted all the world 
barbarous., . but their owne Coin of 
Greece : their opinions therefore are. no 
Cannons to giue Lawes.to kinges and 
 kingdomes /, no: more than fir Thomas 
Moores ropia .or ſuch Neg 2a as wee 
haueat ceuerie Marte. _ 
| I beleene him thatſateth, Per 1 me Ree | 
Les reonant , C3 Principes iuita dictum Hind | 
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I make no doubt, butthatas Godordy 
ned kings, and hath _—_ Lawesto king| 
themſelues, ſo hee hath authorredan(! 
giuen power to Kings-to giue Lawesty| 
| their ſubiects ; and ſo kings did firſtmaky| 
lawes, andthen ruled by their lawes,and| 
altered and changed their Lawes tron 
time to time, as ; 6 ſawe occaſion, fot] 
the good of themſelues , and theirſub; 
ects. | | 3 4844400 

And this power they haue fromGod| 
almighty ; For,as Saint Auguſtine ſateth;hi] 
hoc Reges Deo ſeruiunt ſicut ets Dininitus p16, 


cipitur, in quantum ſunt Reges , {4 inſuo Reg 
bonainbeant, mala prohibeant , non ſolumqul| 


—  — « alboages—- —* ng 


pertinent ad bumanam ſocietatem , -verumetian 
que ad druman religionem, oo 
And1 hould Thomas Aquinas his opitt 

on to be good, Rex ſolutus a Legibus qu 
| vim coattiuamſubditus 5 eft legit 145 quoad van 
rectiuam propria ooluntate. . And for this®| 
pinion there 1s a ſtronger authoritie,eu| 

from Godhimſelfe in Eccleftaſtes, ca.$. 
2. Eg0 05 Regis obſeruo : Et pracepta iurdm! 
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Poil-Aati. 


| Deir e5-rwer. _ . Sermo illus poteſtate plenus oft | 


Nec dicere ei quiſquam poteſt, quare ita facis?. 


Now loci led: a line from hs Conn 

| mon Laweto the Ciuile Lawe,, I fande in 
the ciuile Lawe a dire& Text, warranting 
that generall Rule which'I reſerued to 
this place, which is this; Inter equitateminf- 


que interpoſitam interpretationem nobis ſolis & | 


licet C3 oportet mgþicere. 
And another like Textin theſe words, 
| Sententia Principis Tus dubium declarans ; Tus 
facit quoad omnes. And ſome graue and no- 
table Writers in the ciuile Lawe ſay, Rex 
eſt lex animata : Some ſay, Rexeſt ie 
Some others ſay ; Interpretantur- 7 
ſuetudo e9+ Princeps : Another ſatet 
folus indicat de _—_ a thre non a : 


| þ 


And as 1 may not forger Saint Hugh 
ftines words, whichare theſe; Genevale pa: 


cum eſt, focietatis humane revibus == obt £ 


rare:So I may notwrong the ludges oft 
TOY Lawe of Ax {0 much; asto 


P 2 ſuffer 


Rex. | 


Cod.li.1,Tis.14 | 
lit, 


Ibidem le; I3c- | 


L o 
-” : & 


————_—— 


EE NN om em CI 


; RE ES 
c % "5%, "3 a> He; Ih EE Wy 
PR II ni FOSSIL ro 
d # * ; , a ; c 2 Docg es 9 FS > EE 3” 
- uh > ON 0 I wo 
fe My I NI * x Oe 
| : 1 D8 B.; TS. 437 gs 
* £8. ol Is 
oy - Ry © > ez” &s : 
£ Y wt "© 2) 
+ " \ $4" Me GOTAES>- $ 
: - . rr? . I Fe SIRE. WES EIS 0h 
" £ 4 DESI OED; FE 6 hehe 3 728 Ro ge 
= RK AY 
LR z a— - Pm hy —— - - | | 
< - 
b nn 
s : . = 
% boo a v., 
? 3 - £4 
: . , : | 
x « | 
. No - 
; 2 : 
: d ; 
* þ- 


—_—_Wpu 


| ſuffer an timputation to bee caſt-ypoy] 
them, Thatthey , or the Commonlayg| 
doenot attribute as great power anday| 
thoritie to their Soueraignes: the: kingg| 
of England, as the Romane lawes didy| 
their Emperours: For, Bruton the chick] 
Luſticein the time of king Henry thethird|] 
| hath theſe dire& wordes, De Charty No 
295 & factus regum non debent nec poſſunt Ill 
crary nec priuate perſong difþutare.” Neeetian, 
-| ſt milla dubitatio ortatur, pojſunt camwnterprets] 
rt. Et in dubys © obſcuris , vel ft aliqua dif] 
duos contineat intelleFFus, domini Regi erit ev| 
peftandainterpretatio &* voluntas; C umejuſi) 
 interpretari cuius eſt condere. "And Brittanil| 
the time of king £4. x. writeth. as muchil| 
1 EMTIETT” 
So as now if this queſtion ſeem difficult 
that neither dire& law , nor Examples 
Precedents, nor application of like caſt] 
nor diſcourſe of reaſon, | nor the graue®| 
pinion of the learned and reuerend Iu 
ges, can reſolue it, here is a true and &) 
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and the ancient Common lawe'ot Ergland 
it may and oughtro be decided:; 'Tharis, | 
by ſentence of the molt religious;learned,; 
and iudicious king that euer this king- 
dome or Iland had. + +1 09 
Butthis Caſc is ſo cleare as this neederh 
notar all. | e501. 9211.07 | 
Andinthis I would notbemifGynder- 
ſtoode, as though I ſpakeof makingof | 
new Lawes, orot alteringtheLawesinow | 
ſtanding ; Imeanenot ſo,butT fpeake on- 
ly of interpretation oi'the Lawe-innew | 
queſtionsand doubts, as now in this pre- | 
ſent caſe : neither doe Tmeaneherebyto 
derogateanything from the lughcourtof 
Parlament;(farre be it from my thought) 
Itis the great Councell of the kingdome, | 
wherein cuery fubie&hath mtereit. And 
to ſpeake of the conſtitution or forme.of 
it, or how, or when it was firſt begunne; 
1s for buſie Queſtioniſts; It ought to bee 
obeyed and reuerenced, butnot diſpu- 
ted ; and-itis at this time 1mpertinent. to 
this Queſtion. -+ 1) | ae! dla 
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'But certen its, it hath beenetheyig! 
dome of:the Kinges of thisRealmetors| 
ſcrue in themſelues thatſupreame poy| 
to.call their Nobles, Clergie;8 common] 
together , when they ſawegreat in 
gent Cauſes ; and by that great Councel} 
to make Edits and Statutes forthe weak 
of their people, and fſafctie of the King;| 
dome and State, as in Anno 10. Edw.3:thi 
Aſſembly at Nottingham for:the great war 
in France: And in Amo 20:.3; Prouſu 
nes Merton, which 1remembred betore. 


| | obica, of | | © Therehaue beene made ſome Obieds 
2 -=1- a ons of inconuemiencie , as for bearing 
lite, | Scotand Lot,and ſuch other charges;and 
ſome out of trugalitie, that the king (hal 
loſe hisprofit of making D enizens "and 
ſuch like :- Theſe are fo light as [ leauc 
themto:the winde ; They are neither 
torParltament, nor Councell, nor Coult 
Another argument and reaſon againl 
the Poſt-nati hath beene lately made ol 
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ofdiffidence and miſtruſt ;-thatthey will 
come into England ſans number, and ſo'as 
it were to ſurcharge'our Common;.:and 
thatthis may be in ſecula ſeculorum. I know | 
not well whatthis meanes. The Nation 
isancient, nobleand famous; they haue 
many honourable and woorthie Noble 
men and Gentlemen , and many wiſe 
and worthie men of all degrees and-qua- 
lities ; they haue lands and faire pofleſsi- 
ons 1n Scotland : Is it thereforeto bee ſup- 
poſed , or canitinreaſon beeimagined, 
that ſuch multitude! ſans number will 
leaue their native ſoile, and all tranſport 
themſelues hither 2 ' Hath the Iriſh done 
ſo? Or thoſe of Wales, or of the Iles of | 
Man, Gerneſey , and ley/ey ? ] Whie ſhould 
we then ſuſpe& it now more forScotlands 
Nay, doe you ſuppoſe that the Kinge 
of England will euer ſuffer ſo greata parte 
of his Dominions, and ſo great and fa- | 
mous a Kingdome as Scotland is to bedil- 
| peopled:? Iris a doubtimagined with- 
out any foundation or ground of reaſon. 
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eAnte-nati. 
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Butifit were to bee doubted, the twdyy 
ludges that haue concurred inopiniog} 


| andthatlate worthy-Iudge Pophan hady| 


great cauſe to feare it asany others: The| 
are wiſe, they are learned , they hay| 
faire poſieſsions and good cſtates ) They 
haue poſteritie to care for , as othen| 
haue. | int ow 

Yet, admit it bee a matter worththe] 
doubting of , what is thatto the yoong| 
Poſt-nati that are not like in'many years] 
to come hither in ſuch number ? Shallye| 


£1 


| 
| 
| 
| 
| 
| 
| 


vpon this cauſleſle feare depriue them | 
their lawfullBirth-right ? It 


347 
Haue wee ſeene 1n theſe five yeert 


| 
| 


- 


; 


paſtanie moe of them than this one#| 


lone that have gotten any Lands10 By 


and poore a portion, thathis purchaſes] 
not great , and therefore no. iaſt cauſed} 
offence to any. 77200 


Nay 3 if you looke VpoOn the Ante-ndth| 


| 
lnd*And this littlethathe hath 1s ſo {mall 
| 


: 


you ſhall find no ſuch confluence hitheh| 


bur ſome tew-.(and very few-1n relpelt| 


of that great and populous kingdome) 
that haue done long and worthie fſeruice 
to his Maieſtie, haue; and ſtill doe attend 
him, which I cruſt no man muſlikes : For, 
there can bee none ſo ſimple, or childiſh 
(if they haue but common ſenſe) as to 
thinke that Is Mateſty ſhould haue come 
hitheralone amongſt vs,and haue left be- 
linde himin Scotland, and as it were caſte 
off, all his ould and worthie Seruants. 


And if theſe Noble and worthie Gen- 


tlemen of Scotland, I meane the Ante-nati 
be louingly and brotherly entertained a- 
mongſt ys, with mutuall loue & beneuo- 
lence,that ſo we may coaleſcere,8 beynited | 
together, by marriage, and otherwile (as 
1n ſome particular caſes wee ſeeit alrea' y 
happily begunne.) no doubt God wall 

bleſle this Vnion of both theſe Nations, | 
and make them, andthe King, and great 
Britaine to be ftamousrthroughthe world; 
and feared & redoubted of ourcnemies; | 
and of all thatwiſh vs ill ::For, Vx comtas 
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| fartior concordia multos facit vuum«.'Big| 
| what may follow vpon ſuchargumeitg 
| ditidence and ſuſpition , which\ ſeems 
| but to hinder Vnion,, and to breededif| 
| cord anddiflention I will notſpeake;la| 
| euery wiſe man conſider itwell: For,Hy| 
manaconſula caitigantur obi caleftibusſeprofs 
| rant, And remember Saint Paules caution, 


91 muicemmordetis , videte ne ab inuicem onſs| 
mamimi. 


= 


And tor the reſemblancethathathbi| 
made of this Caſe of Poſt-nati (bat iitidedd 
for the Vaion of both Kingdomes )::will 
the houſwitfes cutting of her cloth bya 
threede, I will ſay bur this,” "That if ſhes 
cut her peece of clothin-length(aſwells 

1n breadth, allthe threedswilbbee alt 
and the cloth marred. And this'© rting 
m this our Caſe, is.,: to.cutte all aw! 
in length brecly pecan 
all the Kmyges Dominions - and ſo Will 


| 


rent-afunder the whole frame of theV| 


0) 


nion ; and cut in peeces allthethreedsof | 
Allegeance. [© ft 10S STUNT Es þ 


But now I wil aske this queltion:How a awe. 
long (hallchis ſuſpition and doubt/contis | tuſpirionand | 
| nue2 Shall there bee a di{-ynton for eyer? OY 
It it bee faied, No, but vntillthe' Lawesz | 
| and Cuſtomes of both Kingdomes bee 
| madeone and the ſame: then I aske;how, 
| and when ſhall that be done? Andit may 
| bee, thatthe Conſtitutions of the Coun- 
| tries bee ſuch as there can hardely in all | 
| things bee ſuch an abſolute and perfe& 
| reconciling or vaitingof Lawes as isfan- | 
| cied. Is ir yet ſo betweene England and 
| YYalcs? or betweene Kent and Cornewall * 
| or betweene many other parts of this 
| Kingdome? Ifay no ; and Iſpeakeit con- 
| fidently, and rruelyit is not ſo,, nor well 
| can beſo. Therefore let England and Scot- 
| land bein like degreenow, as Englandand | 
| /Vales were for many hundred yeeres , 
| andin many things are yet ſtill ; and yer 

let Vnion and Loue increaſe amongſt vs, 


EC ————y 
—"—— 


Q 2 eucn | 


ObieRion vp- 
| on D.awnauon 


| theſe Poit-nati, and thats outof a prout 


ent en... i a 


 euenum in ſecula Tr - Letvs notbe ich] 
asSaint Bernard noteth , Amant quodmnl 
decet , timent quod non oportet \, delent moant,| 
omndent Danius , And let vs no" lower 
make queſtion, whether fenerall Lays| 
and Cuſtomes bee markes of ſeperation| 
anddiſ-vnion, or of ſeuerall Allegeancey| 
tor certainely they are not. _ * 


One other "Oy IN remaines again 


oy foreſight , or asit were a propheſy 
WW hat ifa ſeperationof theſe Kiog | 


a tall hereafter 2? 


_ Of this Ican fay but Abſit omen. Its 


| Potentia remota ( as Iuſtice V/ilhams ſaied) 


and Itruſt in God RemoriſSima : : Andl wil 

euer pray.to God thatit neuer fallſo | 
till the Kme ofall Kin goes relume all Scep-| 

ters and Kingdomes :mtokis owne hands| 
And let ys take heede of ſinnes of Ingi®| 
titude and Diſobedience; and remembth| 
that Alamand ans were puniſhed Na - 


—_— _ A. ————_ —_— 
; 


bus qui fequuntur ſpiritum ſuum , &* nihil vis | 
dent. And the Prophet Efay ſpeaketh to 
all ſuch with aa other Ye, YVellis qui dis 


ſpergunt. 


| Nowthen, as M. Solicitor beganne 

| with ſeeking outthe truth ; ſo Lwill con- 
clude withE/dras words, Magnae#t Veritas 

| & preualet : And-with this turther,Eatenxs 

| rationandum donec Tveritas nuentatur ; Cum ms 

| uenta eFt veritas , fizendum ibi Iudicium : Et m 


er pars GO I are es ARA 


| victoria veritatts,ſolt oeritatss mimici pereunt. 


—_ ———— ——_—— 


tu oy cr GE are ig wan, oo tad nr A ——...e—. ns mms 


The Concl ufion. 


'F Hus I hauc heere deliuered my con- 

| currence in opinion with my: Lordes 
the Iudges, and the reaſons that induce 
| and fatisfie my conſcience, That Ro. Cal 


| ne, and all the Poſt-nati in Scotland, are 1n- 
Reaſon,. and by the CommonLawe of | 
bs ii 


 Q3z:- 


habledto-pu chaſe.and 


and inheritance ot lan 


4% 


to bring reall ations to 


land. Nh, | 


. 


| For, ifthey haue not thi 
his bleſſed and happle: [non 


bo . 


they in no better caſein Eng/a 
king of Spames ſubiecs borne1n 
nothing : What they haue lo{tlult 
verton did well note, 


- 


&-1 
On % , £. 4, vi 


And therefore I muſt giueTud 
inthe Chancerie, That. 
there ought to make dire& anſwe 
| Calumes Bill for the Lands: and 
for whichhe complaines. 
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